United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





•• 



FILED NOVEMBEITW, 1532 


PRINTED JANUARY 5, 1923 


tlBRARY 


« 

V 


L 

1 

L • 

r- -i 

E 






jl 


Mil 

In 

r# i 











Court of Appeals of the District of Columbia 


OCTOBER TERM, 1932 


No. 5848 


GEORGE WRIGHT AND SAMUEL J. HENRY, 

APPELLANTS, 

VS. 


G. BRYAN PITTS, THE F. H. SMITH COMPANY, A 
CORPORATION; AMERICAN SECURITY & TRUST 
COMPANY, A CORPORATION, TRUSTEE; SOUTH¬ 
ERN MARYLAND TRUST COMPANY, A CORPORA¬ 
TION ; GEORGE E. ROOSEVELT, B. L. AI^LEN, AND 
JAMES L. MALCOLM, MEMBERS OF TIJE ROOSE¬ 
VELT COMMITTEE; ALPHONSE A. LaPORTE, AND 
HAMILTON HOTEL, INC., A CORPORATION, AP¬ 
PELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Caption . j 

Bill of complaint.! 

Memorandum: Hearing before Justice O’Donoghue on plain¬ 
tiff’s oral motion to enjoin foreclosure sale. 

Order overruling motion for restraining order. j 

Amended and supplemental bill. j 

Plaintiff’s Exhibit No. 1.i 

No. 2. 

No. 3.| 

No. 4. 


Original 

a 

1 

9 

9 

10 

23 

89 

91 

94 


Print 

1 


8 

8 

9 

19 

74 

76 

78 


Judd & Detweiler (Inc.), Printers, Washington, D. C., December 21, 1932. 













11 


INDEX. 


Original 


Memorandum as to Exhibit No. 5. 95 

Separate answer of American Security and Trust Co. 95 

Order continuing American Security and Trust Company 

as trustee pendente life and rule to show cause. 107 

Affidavit of service... 109 

Acknowledgment of service. 116 

Separate answer of Samuel J. Henry to rule to show cause.. 117 

Answer of Southern Maryland Trust Company to rule to 
show cause.. 121 


Answer of defendants George E. Roosevelt et al. 

“Committee Exhibit A”. i . 

“B”... 

“C”. 4 . 

“D ”.4 . 

Memorandum: Hearing on merits before Justice Adkins.... 
Stipulation of facts to be supplemented by evidence at the 


122 

141 

17S 

179 

ISO 

1S3 


trial . 4 . 1S3 

Stipulation . 4 . 190 


Affidavit of Samuel J. Henry in support of motion for rehear¬ 


ing on rule to show cause... 191 

Findings of fact. 193 

Conclusions of law... 205 


“Exhibit A”. 206 

“Exhibit B*’. 207 

Final decree. 20S 

Appeal noted by plaintiff and Samuel J. Henry and cost 
bonds on appeal fixed at $100.00 each or $50 cash each 

in lieu thereof. 209 

Memoranda: $50 deposited by Gardiner for plaintiff in lieu 
of bond on appeal; undertaking of Samuel J. Henry for 
$100.00 for costs on appeal; statement of evidence and 

notice filed. 209 

Assignments of error on behalf of Samuel J. Henry. 210 

Assignments of error on behalf of plaintiff. 210 

Designation of record. 211 

Counter-designation of record.. 212 

Memorandum: Statement of evidence signed and made of 

record . 213 

Order of Court of Appeals exending time to file record. 214 

Clerk’s certfiicate. 215 

Statement of evidence. 216 

Testimony of T. Stanley Holland. 216 

Frank B. Essex. 216 

George Calvert Bowie. 219 

Samuel J. Henry. 224 

Alphonse A. Laporte. 232 

Adam A. Weschler. 233 

Russell A. Conn. 234 

Joseph C. McGarraghy. 236 


Print 

78 

78 


88 

S9 

93 

94 


97 

98 
113 
144 

144 

145 
147 

147 

153 

154 

155 

165 

166 
167 
167 


16S 


168 

169 

169 

170 

170 

171 

171 

172 

172 

173 
173 
175 
180 
187 
187 
189 
191 








































I 

i 


Court of Appeals of the District of Columbia 


No. 5848. | 

George Wright and Samuel J. Henry, Appellants, 

i 

vs. 

I 

G. Bryan Pitts, The F. H. Smith Company, a Corporation; 
American Security & Trust Company, a Corporation, 
Trustee, et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

i 

No. 54076. 

I 

George Wright, Plaintiff, 
v. 

G. Bryan Pitts, The F. H. Smith Company, a Corporation; 
American Security & Trust Company, a Corporation, 
Trustee; Southern Maryland Trust Company, a Corpo¬ 
ration; George E. Roosevelt, B. L. Allen, and James L. 
Malcolm, Members of The Roosevelt Committee, Defend¬ 
ants. 

United States of America, 

District of Columbia, ss: 

\ 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, fhe following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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1 Bill of Complaint . 

Filed March 1, 1932. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 54076. 

George Wright, Plaintiff, 
v. 

G. Bryan Pitts, The F. H. Smith Company, a Corporation; 
American Security & Trust Company, a Corporation, 
Trustee; Southern Maryland Trust Company, a Corpo¬ 
ration; George E. Roosevelt, B. L. Allen, and James L. 
Malcolm, Members of The Roosevelt Committee. 

To the Honorable the Chief Justice and Associate Justices 
of the Supreme Court of the District of Columbia: 

Your petitioner, plaintiff in the above entitled cause, re¬ 
spectfully represents to this Court: 

1. That he is a citizen of the United States, a resident 
of the District of Columbia, and files this suit in his own 
right on his own behalf and on behalf of all other bondhold¬ 
ers under said hereinafter described deed of trust as may 
wish or desire to participate herein by intervention or 
otherwise. 

2. That the defendant G. Bryan Pitts is a citizen of the 
United States, is at present incarcerated in and residing at 
the District jail in the District of Columbia, and is sued in 
his own right as will more particularly hereinafter appear, 

The F. H. Smith Company is a corporation incorporated 
under the laws of the State of Delaware, but is now 

2 engaged in business and has an office in the District of 
Columbia, and is sued in its own right as will more 

particularly hereinafter appear. 

The American Security & Trust Company is a corpora¬ 
tion engaged in business in the District of Columbia, and 
is sued herein as substituted trustee. 

The Southern Maryland Trust Company is a corporation 
of Maryland, engaged in a banking business in the town 
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of Seat Pleasant in the State of Maryland, and is sued 
as original trustee. 

The defendants George E. Roosevelt, B. IL Allen and 
James L. Malcolm, are members of a committlee known as 
the Roosevelt Committee, and are sued as such. 

3. That heretofore, to wit, there was recorded in the 
land records of the District of Columbia in Liber 5908, 
folio 183, et seq., a deed of trust securing a total indebted¬ 
ness or bond issue in the sum of One million [five hundred 
fifty thousand dollars ($1,550,000.00) on property located 
on the northeast corner of 14th and K Streets, northwest, 
and improved by property known as the Hamilton Hotel. 
That under the terms of said deed of trust the defendant, 
the Southern Maryland Trust Company, a Icorporation, 
was named as trustee. In Article 9, sectioh 3, of said 
deed of trust is the following provision: 

i 

‘'In case at any time any Trustee or successor in trust 
hereunder shall refuse to act, resign or be Removed, or 
otherwise become incapable of acting then, except as here¬ 
inabove otherwise provided, a successor or successors may 
be appointed by the holders of a majority in amount of 
the bonds then outstanding by an instrument signed by 
such bondholders and recorded in the office^ where this 
instrument shall have been recorded. But in Case no such 
appointment shall be made by the bondholders within ten 
(10) days after the occasion for such appointment 
3 has arisen, a new Trustee may at anyj time there¬ 
after be selected and appointed by ahv court of 
competent jurisdiction in the premises, upon Ithe applica¬ 
tion of the company or of the holder of any of said bonds, 
and upon such notice as such court shall direcf or as shall 
be in accordance with the rules and practice of feuch court.” 

i 

i 

The Southern Maryland Trust Company as trustee 
named in said trust, accepted the duties, powers and 
obligations imposed upon it by the terms of said trust 
and undertook to perform and did in fact perform all of 
the powers and duties so imposed. That in th^ summer of 
1930 the Southern Maryland Trust Company became finan¬ 
cially involved by reason of the failure or financial dif¬ 
ficulty of The F. H. Smith Company, a corporation, which 
resulted in the bank examiner taking over the bank for a 
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very short time, but the said bank examiner did not liqui¬ 
date or attempt to liquidate said bank, and after a short 
interval the bank re-established itself, was turned back 
by the bank examiner of the State of Maryland to the 
officers and directors of said bank and said bank has been 
open and doing business since said date and is now oper¬ 
ating and doing a general banking business in the town 
of Seat Pleasant, in the State of Maryland, and is now 
and has been since said date capable of performing all 
of the duties and obligations imposed upon it as trustee 
under the deed of trust in which it was so named as 
trustee. 

4. That in June 1930 the defendant G. Bryan Pitts on 
his own behalf and without legal authority so to do under¬ 
took to declare the trusteeship of the Southern Maryland 
Trust Company as voided and claimed the right to act 
as such trustee in his own right and stead and then filed 
a resignation or certificate tendering his resignation, 
which certificate was filed in the office of the Recorder 
of Deeds of the District of Columbia. That on or 
4 about said time there was a suit filed in the Su¬ 
preme Court of the District of Columbia by the cor¬ 
poration then holding title to said property (but having 
no interest in said property, since there was an additional 
trust over and above the $1,550,000, of $1,000,000 and the 
property itself was not worth in excess of the first, trust). 
This proceeding was instituted by said corporation through 
its officers, and in which proceeding it was asked that a 
trustee be appointed ill the place and stead of the said 
G. Bryan Pitts, he having resigned. That the Southern 
Maryland Trust Company was not made a party defend¬ 
ant to said suit, and none of the bondholders were made 
party to said suit, and none of the bondholders were given 
notice of the filing of such suit or the purpose and inten¬ 
tion to file the said suit, nor were any of them given notice 
of the fact that the Court was asked to consider and was 
in fact considering the appointment of another trustee 
in place of the said G. Bryan Pitts, resigned. And the 
plaintiff in this suit had no knowledge of such suit and 
was not advised until recently that the American Security 
& Trust Company had been named as trustee under said 
trust in said manner. Notwithstanding such failure to 
name, notify or advise the bondholders, or any of them, 
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or ;to name as a party defendant, or to advise or notify 
any person who had a real interest in the property, the 
Court did on, to wit, the 7th day of July, 11930, sign a 
decree naming the defendant the American Security & 
Trust Company, a corporation, as trustee uiider the deed 
of trust in place and stead of the original trustee, the South¬ 
ern Maryland Trust Company, a corporation, and in 
place of G. Bryan Pitts, resigned. That tAere was no 
notice given to the Southern Maryland Trustj Company of 
such proceeding nor to those then having charge of 
5 its affairs, nor was there any voluntary resigna¬ 
tion by the Southern Maryland Trust Company of 
its stewardship as trustee. Plaintiff is advised, and upon 
such advice states, that said appointment so made was 
contrary to law and void, and further, was contrary to 
section 538 of the Code of Laws of the District of Columbia. 

5. That the defendant, the American Security & Trust 
Company has advertised the said property ab^ve described 
for sale at public auction, which said advertisement is at¬ 
tached hereto, marked Plaintiff’s Exhibit !No. 1, and is 
prayed to be read and considered as a part of this petition 
as fully as if set forth in detail herein. That the advertise¬ 
ment appearing in said exhibit is the only Advertisement 
of said property which has appeared in ank T newspaper, 
and so far as plaintiff is advised is the only Advertisement 
of any kind by which the public has been told of the pur¬ 
pose and intention of the American Security ft Trust Com¬ 
pany to offer this property for sale. That under the terms 
of said advertisement it is required, as follow^: 

“The trustee will receive no bid from anyotie offering to 
bid who shall not at or before the hour of safe, or any ad¬ 
journment thereof, deposit with said trusted as a pledge 
that such bidder will make good his bid in case of its ac¬ 
ceptance, a deposit of $25,000, either in casn or certified 
check on a local bank or trust company, madg or endorsed 
payable to the undersigned trustee, or in lieu thereof bonds 
of the par value of $50,000 in form transferable by delivery, 
secured by said deed of trust, said bonds to hAve all unpaid 
coupons attached thereto.” j 

Plaintiff is advised and informed and upoA such advice 
states that the said provision or condition is Arbitrary, un¬ 
reasonable and void, since there are no provisions or con- 
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ditions in said deed of trust authorizing such action on the 
part of the trustee; and further because such condi- 

6 tion would defeat and deprive a fair and impartial 
sale of said property to the highest bidder in that 

the defendant, the Roosevelt Committee, who has sought 
and required the American Security and Trust Company 
to offer said property for sale, and the said trustee Ameri¬ 
can Security & Trust Company, would be advised and in¬ 
formed before the sale was offered of all of the bidders, 
and would therebv be at an unfair advantage, which would 
destroy competitive bidding at said sale. 

6. That the defendant, the Roosevelt Committee, has 
called upon the American Security & Trust Company, as 
trustee, to offer this property for sale at this time when 
it knows, and the trustee knows, that there can be no bid¬ 
ders since the general depression is so great that it is im¬ 
possible to obtain a loan for any sum on said property and 
that with the limited advertisement, the conditions imposed 
on the bidder, and the general depression existing, said 
property would be sold jat a sacrifice and the bondholders 
would be deprived of their bonds, interest, and rights in 
the premises. 

7. That said property is valuable property and is worth 
a sum of at least one million two hundred thousand dollars, 
and that said property is now earning sufficient to pay the 
operating costs and the interest charges and taxes, all as 
shown by a statement of the earnings of said property 
from the first dav of Februarv, 1931, to the 31st dav of 
December, 1931, a copy of which is attached hereto, marked 
Plaintiff’s exhibit No. 2, and is prayed to be read and con¬ 
sidered as a part of this petition as fully as is set forth in 
detail herein. 

And unless this Court exercising its equitable jurisdic¬ 
tion will prevent said property from being offered for sale 
at this time great damage and irreparable loss will 

7 result to the bondholders. 

8. Plaintiff in this cause is the holder and owner 
of one of the bonds represented by the first deed of trust 
secured on said above described property and which is the 
identical trust under which the defendant the American 
Security & Trust Company, a corporation, is undertaking 
to act as trustee, and to sell said property according to the 
terms of the advertisement, that plaintiff purchased said 
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bond from the F. H. Smith Company who underwrote the 
said issue, and paid the face value of said boiid for same 
and has held and owned said bond since said date and is 
now the holder and owner of said bond, and he files this 
suit as one of said bondholders. 

Wherefore, premises considered, petitioner |prays: 

1. That subpoenas may issue out of this honorable court 
directed to the defendants, and each of them, Commanding 
them to answer the exigencies of this bill. j 

2. That an order may be passed herein enjoining and 
restraining the American Security and Trust |Company, a 
corporation, as trustee, from selling or offering for sale 
the said Hamilton Hotel property located on the northwest 
corner of 14th and K Streets, northwest, in thk District of 
Columbia, and from acting or attempting to a6t as trustee 
under said bond issue pending the final determination of 
this cause on its merits or on final hearing. 

3. That upon final hearing a decree may be piassed herein 
decreeing that the appointment of the American Security 
& Trust Company as trustee under said bond issue was 
illegal and void; 

4. That the Court issue such order or oijders as are 
necessary to prevent the sale of this property under the 

conditions of the advertisement, and without further 
8 announcement to the public of the intention to sell, 
and without the restrictions and conditions imposed 
by the terms of said advertisement, which said postpone¬ 
ment shall be had to a reasonable time, or unf:il such time 
as the general depressed conditions now* existing in this 
city and elsewhere shall have been removed or improved. 

5. That an order may be passed herein appointing a re¬ 
ceiver to take over and hold, operate and manage said 
property for such time as the Court may determine, and 
that the American Security and Trust Company be ap¬ 
pointed said receiver in this cause. 

6. And for such other, further and general j relief as the 

nature of the case may require, and to the coqrt may seem 
just and proper. j 

GEORGE WRIGHT, 

Plaintiff . 

W. GWYNN GARDINER, 

Attorney for Plaintiff . 
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District of Columbia, ss: 

George Wright, being first duly sworn, on oath deposes 
and says that he has read the foregoing petition by him 
subscribed and knows the contents thereof and that the 
same is true to the best of his knowledge, information and 
belief. 

I GEORGE WRIGHT. 

Subscribed and sworn to before me this 29th day of 
February, 1932. 

[notarial seal.] ALFRED L. BENNETT, 

Notary Public, D . C. 

9 Memorandum. 

March 1, 1932.—Hearing before Justice O’Donoghue on 
plaintiff’s oral motion to enjoin foreclosure sale. 

Order. 

Filed March 1,1932. 

******* 


Upon consideration of written notice to counsel for 
American Security and Trust Company and upon the oral 
motion of counsel for plaintiff submitted to the Court at 
2.10 p. m., March 1st, 1932, to issue an order restraining the 
sale of the Hotel Hamilton, which has been advertised for 
sale under the deed of trust described in the bill of com¬ 
plaint, for 4 p. m., March 1st, 1932, 

It is by the Court this 1st day of March, 1932, ordered 
that said motion be and it is hereby denied. 

DANIEL W. O’DONOGHUE, 

Justice. 
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10 Amended and Supplemental Bil\. 

Filed March 26, 1932. 

! 

! 

In the Supreme Court of the District of Columbia. 

In Equity. j 

No. 54076. 

George Wright, Plaintiff, 
v. 

j 

G. Bryan Pitts, The F. H. Smith Company, aj Corporation; 
American Security & Trust Company, a! Corporation, 
Trustee; Southern Maryland Trust Company, a Corpo¬ 
ration; George E. Roosevelt, B. L. Allen, ^nd James L. 
Malcolm, Members of The Roosevelt Cbuamittee; Al¬ 
phonse A. Laporte, Hamilton Hotel, Inc., ^ Corporation. 

Leave of Court first had and obtained, the! plaintiff files 
this as his amended and supplemental bill and respectfully 
represents to this Honorable Court thus: 

(1) That he is a citizen of the United Stares, a resident 
of the District of Columbia, and files this sijiit in his own 
right and on his own behalf, and on behalf of any and all 
other bondholders secured under the deed of trust herein¬ 
after mentioned, as may wish or desire to participate 
herein by intervention, or otherwise. 

(2) That the plaintiff is advised and informed and upon 
such information and advice states that G. Bryan Pitts is 
a citizen of the United States, and is at present incarcer¬ 
ated in and residing at Occoquan, Va., a government insti¬ 
tution where he is serving time under a sentence 

11 imposed upon him by a Justice of the Supreme Court 
of the District of Columbia; The F. I|. Smith Com¬ 
pany is a corporation incorporated under the laws of the 
State of Delaware, but whether it is engaged in business in 
the State of Delaware, plaintiff is not advised; plaintiff is 
advised that they have a representative and an attorney 
located in the Shoreham Building in the District of Colum¬ 
bia ; the American Security & Trust Company is a corpora¬ 
tion engaged in business in the District of Columbia, and is 
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sued herein as trustee named in a certain order of this 
court herein referred to; the Southern Maryland Trust 
Company is a corporation incorporated under the laws of 
the State of Marvland engaged in a banking business, hav- 
ing a banking house and place of business in the town of 
Seat Pleasant, in the State of Maryland, and is sued as the 
party named as the original trustee in a certain deed of 
trust hereinafter referred to. The defendants George E. 
Roosevelt, B. L. Allen and James L. Malcolm, are members 
of a committee known as The Roosevelt Committee, and 
are sued as such. Alphonse A. Laporte, is a citizen of the 
United States, a resident of the District of Columbia, and 
is sued as the party who bid in said Hamilton Hotel prop¬ 
erty at the auction sale and to whom said property was 
sold at said auction sale hereinafter referred to. The 
Hamilton Hotel, Inc. is a corporation incorporated under 
the laws of the State of Delaware, doing business in the 
District of Columbia, the alleged purchaser of said prop¬ 
erty at said public auction sale, and is sued as such. 

(3) That heretofore, to wit, there was recorded in the 
land records of the District of Columbia in Liber 5908, folio 
183, et seq., a deed of trust securing a total indebtedness or 
bond issue in the sum of One million five hundred 
12 fifty thousand dollars ($1,550,000.00) on property 
located on the northeast corner of 14th and K 
Streets, northwest, and improved by property known as 
the Hamilton Hotel; that under the terms of said deed of 
trust the defendant, the Southern Maryland Trust Com¬ 
pany, a corporation, was named as trustee. In Article 
Nine, sections 1, 2 and 3, of said deed of trust, are the fol¬ 
lowing provisions: 

Section 1. The Trustee, or its successors in trust, or any 
other Trustee hereafter appointed, may resign and be dis¬ 
charged of the trust hereby created, by written notice of 
such resignation sent by registered mail to the Company; 
such resignation shall take effect thirty (30) days after the 
mailing of such notice, unless a successor Trustee as herein 
provided shall immediately accept and assume the office and 
duties of Trustee hereunder. Any such Trustee may also 
be removed by an instrument in writing signed by the hold¬ 
ers of not less than two-thirds in amount of the bonds 
hereby secured, and then outstanding, and recorded in the 
offices where this instrument has been recorded. 
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I 

I 

i 

Section 2. In case at any time any Trustee <j>r successor 
in trust hereunder shall refuse to act, resign, or be removed, 
or otherwise become incapable of acting when ajid while the 
services of a Trustee shall be required undqr any pro¬ 
visions hereof, G. Bryan Pitts of Washington, |D. C., shall 
be, and he is hereby appointed, successor triistee in the 
trust hereby created; and in the event of tjie sickness, 
death, resignation, refusal, disqualification, qr other in¬ 
ability or incapacity of the said G. Bryan Pitts ^s successor 
in trust when and while his services shall be required under 
any provision hereof, Samuel J. Henry of Chevy Chase, 
Maryland, shall be, and he is hereby appointed second suc¬ 
cessor in the trust hereby created. The said G. Bryan 
Pitts, or said Samuel J. Henry, or either or both of them, 
as such successor in trust, shall have identically the same 
title to said premises, and the same rights, bowers and 
duties as hereby vested in or imposed upon said The South¬ 
ern Maryland Trust Company, as Trustee. Tile recital by 
any successor in trust in any instrument executed by him 
in his official capacity, as aforesaid, of the absence, sick¬ 
ness, death, resignation, refusal, disqualification or other 
inability to act of the original Trustee, or successor in 
trust, shall be sufficient evidence thereof whqn recorded 
in the offices where this instrument has been recorded. 

Section 3. In case at any time any Trustee br successor 
in trust hereunder shall refuse to act, resign or ^>e removed, 
or otherwise become incapable of actiijg then, ex- 
13 cept as hereinabove otherwise provided, a successor 
or successors may be appointed by the b°ld er s of a 
majority in amount of the bonds then outstanding by an in¬ 
strument signed by such bondholders and recorded in the 
offices where this instrument shall have been recorded. But¬ 
in case no such appointment shall be made bjr the bond¬ 
holders within ten (10) days after the occasion for such ap¬ 
pointment has arisen, a new Trustee may at any time there¬ 
after be selected and appointed by any court ojf competent 
jurisdiction in the premises, upon the application of the 
Company or of the holder of any of said bondjs, and upon 
such notice as such court shall direct or as ! shall be in 
accordance with the rules and practice of such cfourt. Such 
new Trustee, if appointed by order of court, shall always be 
some responsible bank or trust company, having a paid-up 
capital and surplus aggregating at least five hundred thou- 
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sand dollars ($500,000), if there be such bank or trust com¬ 
pany willing and able to accept the trust upon reasonable 
and customary terms. 

And for a more particular, accurate and exact statement 
of what the said trust does contain in said paragraph and 
all other paragraphs that may become necessary or ma¬ 
terial, a copy of said trust is hereto attached, marked Plain¬ 
tiff’s Exhibit No. 1, which is prayed to be read and con¬ 
sidered as a part hereof as fully as if set forth in detail 
herein. 

The Southern Maryland Trust Company, as trustee 
named in said trust, accepted the duties, powers and obliga¬ 
tions imposed upon it by the terms of said trust and under¬ 
took to perform and did in fact perform all of the powers 
and duties so imposed, and was so performing its said 
duties as such trustee when on, to wit, the 13th day of 
December, 1929, the Southern Maryland Trust Company 

became financially involved and was taken over bv the Bank 

•> * 

Examiner of the State of Maryland, or one of his assist¬ 
ants, who held possession of said bank and its assets until 
on, to wit, the 26th day of March, 1930, when the said bank 
was delivered up by said Bank Examiner to the officers and 
directors of said bank, declaring the same to be then sol¬ 
vent, and that said bank has been in the possession 
14 of and operated by its officers and directors as a 
solvent bank and doing a general banking business 
as theretofore, since said date, to wit, the 26th of March, 
1930. That on, to wit, March 22, 1930, the defendant, G. 
Bryan Pitts, executed an instrument in which he declared 
the inability to act of the said The Southern Maryland 
Trust Company, but this instrument was not recorded in 
the office of the Recorder of Deeds of the District of Colum¬ 
bia until the first day of April, 1930, or five days after the 
bank, the original trustee named in said trust, the South¬ 
ern Maryland Trust Company, had been declared solvent, 
and after the said bank had been operating, and at a time 
when the said bank was operating as a solvent going bank¬ 
ing institution. 

That after the 6th of July, 1927, there was a conveyance 
filed of record among the land records of the District of 
Columbia conveying the identical property described in 
this bill as the Hotel Hamilton Property from The Ro- 
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Chester Corporation, the grantor in the said dbed of trust 
to a corporation known as the Properties Investment Cor¬ 
poration, and there was likewise recorded among the land 
records of the District of Columbia after such conveyance 
and prior to the 8th day of May, 1930, an incumbrance or 
deed of trust upon said property wherein and by the terms 
of which the said property was encumbered fj>r an addi¬ 
tional One Million Dollars ($1,000,000). Andj thereafter 
there was an incumbrance placed upon the property in the 
nature of a general mortgage, but the exact amount or 
proportion of said mortgage apportioned to thip individual 
property is not known to the plaintiff, and he is therefore 
not able to advise the court. Plaintiff is further advised 
that on the 8th day of May, 1930, a suit \vas filed on 
15 the equity side of the Supreme Court bf the Dis¬ 
trict of Columbia, entitled “Properties'Investment 
Corporation, plaintiff, v. The F. H. Smith Company, et al. 
No. 51379”, in which said suit the said Properties Invest¬ 
ment Corporation alleged that it was the holder of the legal 
title to the said mortgaged property; the suit nkmed as de¬ 
fendants only The F. H. Smith Company, G. $ryan Pitts, 
and the Columbia Trustee and Registrar Corporation, 
which last named defendant was the trustee un^er the gen¬ 
eral mortgage encumbrance above referred to. That 
Samuel J. Henry, the party named in the instrument as 
successor to G. Bryan Pitts, was not named as a defend¬ 
ant. No bondholders, nor persons holding or owning bonds, 
was named as a party to the said suit, unless it| be the said 
G. Bryan Pitts, who may or may not have b^en a bond¬ 
holder so far as plaintiff knows or believes, no j bondholder 
had notice of the filing of said suit nor of any! of the pro¬ 
ceedings under said suit until after the signing of the de¬ 
cree appointing the American Security & Trust Company 
successor trustee, unless it be the said G. Bryan Pitts. 
Plaintiff states that according to his best recollection he 
occasionallv visited the office of the Roosevelt committee 
and the office of the American Security & Tru^t Company, 
but most all of the conversations were concerning matters 
other than the Hamilton Hotel. He was informed and 
believed that the American Security & Trust Company had 
been designated or appointed trustee of the Hamilton Hotel, 
but only recently did he know of the circumstances con¬ 
cerning the appointment, or any question as to j the legality 
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of such appointment or the restriction in the terms of the 
sale of the Hamilton Hotel. He was advised to talk to one 
of its officers regarding the Hamilton Hotel situation and 
many other matters and he did so. 

After this equity suit was filed by the Properties 

16 Investment Corporation, and on the 18th day of 
June, 1930, G. Bryan Pitts filed among the land 

records of the District of Columbia, in Liber 6458, at folio 
226, a writing in which he undertook to resign as successor 
trustee. Thereafter and on the 7th day of July, 1930, with¬ 
out any action in the equity cause other than recited above 
and without notice to any party in interest, and without 
naming any party in interest except the three parties de¬ 
fendant named in the bill, the Court signed a decree dated 
the 7th day of July, 1930, in which it undertook to appoint 
the defendant, the American Security & Trust Company 
of Washington, D. C., a corporation, trustee and registrar 
in the place of G. Bryan Pitts. A copy of said decree or 
order is hereto attached marked Plaintiff’s Exhibit No. 2, 
which is prayed to be read and considered as a part hereof 
as fullv as if set forth in detail herein. 

(4) Plaintiff is advised and informed and upon such ad¬ 
vice and information states that on the 11th day of Septem¬ 
ber, 1930, the defendant, the American Security and Trust 
Company, the party named in said order, filed in Liber 
6483 at folio 369, of the land records of the District of 
Columbia, a paper in which it undertook to accept the trus¬ 
teeship under the terms of said order of July 7, 1930, but 
the said defendant, the American Security and Trust Com¬ 
pany, did not take over the management of said property 
under said trusteeship, or the control and operation of said 
property, until the first day of February, 1931; that since 
said first day of February, 1931, the defendant, the Ameri¬ 
can Security and Trust Company has undertaken to act and 
to perform the duties as trustee under the terms of sajd 
trust claiming its authority so to do by virtue of the order 
of this Court above referred to, dated the 7th of July, 

17 1930. All of which was had without naming the de¬ 
fendant The Southern Maryland Trust Company, 

the original trustee named in said deed of trust, a party to 
said suit, and The Southern Maryland Trust Company had 
not voluntarily resigned as trustee or relinquished any of 
its rights, powers or duties vested in it by its appointment 
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as said trustee under the terms and provisions of said deed 
of trust itself. And that the said Samuel J. Henrv, the 
party named as successor to the said G. Bryan Pitts, was 
not named a party to said suit, nor did he resign or relin¬ 
quish any of his rights or duties or obligation^ as successor 
trustee named in said trust. 

(5) That there appeared in the Evening $tar, a news¬ 
paper of general circulation in the District of Columbia, 
and in the Washington Post, a newspaper of general circu¬ 
lation in the District of Columbia, an advertisjement, or an¬ 
nouncement, beginning on February 2nd, and Continuing on 
the 5tli, 8th, 11th, 16th, 18th, 20tli, 23rd, 25th, 27th and 29th 
of February and March 1st, 1932, in which notjice was given 
that the defendant, the American Security and Trust Com¬ 
pany, as trustee under this above described trfist of $1,550,- 
000, would sell on the first day of March, 1932, the Hamil¬ 
ton Hotel property, which is the identical property de¬ 
scribed in said deed of trust and referred to herein, under 
certain requirements and conditions, that is to |say, that one- 
third of the purchase price should be paid in leash, that no 
person be permitted to bid unless before the gale the party 
desiring to bid would deposit $25,000 in cash, or $50,000 in 
bonds secured under said trust, with all coupons unpaid 
attached thereto, with the said trustee, the American Se¬ 
curity and Trust Company. All as will be mdre accurately 
and fully shown by a copy of the advertisement it- 
18 self, which is annexed hereto, marked ijlaintiff’s Ex¬ 
hibit No. 3, which is prayed to be read and considered 
as a part hereof as fully as if set forth in detail herein. 

Plaintiff is advised and informed, and upon such infor¬ 
mation and advice states that the terms of sal^ were unrea¬ 
sonable, unjust and injurious to the interest of the bond¬ 
holders other than those in the control and possession of 
the Bondholders Committee itself. Plaintiff is informed 
by his counsel that he (the counsel) endeavored to procure 
a loan on said property, the Hamilton Hotel! property, in 
varying amounts down to as low as $400,00(i and that he 
was unable to procure a loan in any amount pn the Hamil¬ 
ton Hotel, being advised by those to whom he made applica¬ 
tion that there was no money available from tfhe life insur¬ 
ance companies at that time to make a loan of any amount 
on any property; that the trust companies o| Washington 
likewise advised that there was no money javailable for 
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making* loans on real estate; that he likewise caused appli¬ 
cations to be made to the several bonding houses in Wash¬ 
ington and that these bonding houses advised that there 
was no money available for making loans on real estate in 
any amount, and that there would be no money, available 
for some months. 

Plaintiff believes that the American Security and Trust 
Company knew that such a condition existed in Washing¬ 
ton, and believes that the Bondholders Committee knew 
that such a condition existed in Washington, and therefore 
both the trustee and the bondholders committee believed 
that there could be no reasonable or commensurate bids on 
said property under the terms and conditions of the adver¬ 
tisement, and that therefore the property would be sacri¬ 
ficed by a bid made by the bondholders committee and that 
in fact the property, although worth, as plaintiff is 
19 advised and believes, a sum certainly equal to $1,- 
250,000, was in fact purchased by Alphonse A. La- 
porte, for the sum of Five hundred twenty-nine thousand 
($529,000.00) dollars. He, the said Alphonse A. Laporte, 

who is advertised bv the bondholders committee as its as- 

* 

sistant-secretary, announced at the time of the sale that he 
was purchasing the property for the Hamilton Hotel Cor¬ 
poration. Plaintiff is not advised as to whether the said 
Alphonse A. Laporte deposited with the American Security 
and Trust Company, as trustee, money or bonds as pro¬ 
vided bv the terms of the advertisement, and he is not ad- 
vised as to whether the Hamilton Hotel Corporation in 
whose name the said Alphonse A. Laporte announced he 
made such purchase, at the time of the sale had deposited 
bonds or money as required by the terms of said advertise¬ 
ment, and he asks that the defendants discover as to 
whether or not a deposit of bonds or money, as required by 
the terms of the advertisement was made by the said Al¬ 
phonse A. Laporte or by the Hamilton Hotel Corporation. 

Plaintiff is advised bv his counsel and on such advice 
states that the advertisement itself was not sufficient in that 
it appeared only in a back page of the papers, among prop¬ 
erties offered for sale at public auction, and was not dis¬ 
played in the manner of a display ad usual and customary 
when such property is offered to the public for private sale. 

Plaintiff is informed by his counsel that unless some 
action is taken by this court to prevent the American Se- 
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curity and Trust Company from concluding the terms of 
the sale in accordance with the terms of said ^>id of $529,- 
000, that it will conclude the sale in accordance with the 
terms of said bid and transfer deed to skid property 

20 to the alleged purchaser for a consideration of 
$529,000 as per the terms of said bid, which will 

necessarily result in great damage and irreparable injury 
and loss to your plaintiff and other bondholders. 

(6) Plaintiff in this cause purchased one <^f the bonds 
issued and delivered by the defendant The F. H. Smith 
Company and secured under said above described mortgage 
of $1,550,000.00 on the said Hamilton Hotel property for 
which bonds he paid the face value of said bopds and that 
he has held and now holds, and has owned aiid now owms 
said bond so sold to him by the defendant The F. H. Smith 
Company since October 1928; and plaintiff fileis this suit in 
his own right as the holder and owner of said bond. 

(7) That plaintiff is advised and informed and upon 
such advice and information believes that the net earnings 
from the operation of the Hamilton Hotel property are 
sufficient to pay all operating costs, taxes and interest on 
the incumbrance covered by the first trust oij One million 
five hundred fifty thousand ($1,550,000.00) dollars at the 
present time. That from the period of February 1, 1931 
to December 31, 1931, a summary of the operating costs, 
receipts and expenses, as obtained from an accountant’s 
statement of operations, showed cash on hand in the hands 
of the American Security and Trust Company on the 31st 
day of December, 1931, of $96,019.15. All as shown by a 
summary of operations attached hereto, marked Plaintiff’s 
exhibit No. 4, which is prayed to be read arjd considered 
as a part hereof as fully as if set forth in detail herein. 

And for a further reference to the earnings of said prop¬ 
erty, plaintiff attached hereto a circular whicji he received 
through the United States Mail purporting to have 

21 been sent out to him and other bondholders by the 
defendant, the Roosevelt Committee, dated January 

28, 1932, the first page of which is attached hereto, marked 
plaintiff’s Exhibit No. 5, and is prayed to be read and con¬ 
sidered as a part hereof as fully as if set f<j>rth in detail 
herein. 
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Therefore, premises considered, petitioner prays: 

1. That subpoenas may issue out of this honorable court 
directed to the defendants, and each of them, commanding 
them to appear and answer the exigencies of this bill. 

2. That an order may be passed herein enjoining and re¬ 
straining the American Security and Trust Company, a 
corporation, as trustee, from signing, executing and deliv¬ 
ering to the defendant, the Hamilton Hotel, Inc. a Dela¬ 
ware corporation, title to said property described in said 
bill as the Hamilton Hotel property located at the north¬ 
east corner of 14th and K Streets, N. W., in the District of 
Columbia; and from paying over to, or disposing of any 
of the moneys in the hands of said American Security and 
Trust Company to the credit of said property; and that 
the said defendant, Hamilton Hotel, Inc., be enjoined from 
accepting and recording a deed to said property and that 
the said defendant Alphonse A. Laporte be enjoined from 
receiving from the American Security and Trust Company 
and delivering to said Hamilton Hotel, Inc. a deed to said 
property. 

3. That upon final hearing a decree may be passed herein 
decreeing that the appointment of the American Security 
and Trust Company as trustee under said order of July 
7, 1930, be declared illegal and void, and decreeing the 
Southern Maryland Trust Company as the legal trustee 
of said property, or .the proper successor of said trust 
company as provided by the terms of the deed of trust 

itself. 

22 4. That upon final hearing a decree may be passed 

herein decreeing that the said public auction sale of 
said property be set aside as being void, contrary to law 
and good equity; and that an order may be passed herein 
appointing a receiver to take over, hold and manage and 
operate said property for such time as the court may de¬ 
termine pending the final disposition of the issues raised in 
this case. 

5. And for such other, further and general relief as the 
nature of the case may require, and to the court may seem 
just and proper. 

GEORGE WRIGHT, 

W. GWYNN GARDINER, Plaintiff. 

Attorney for Plaintiff. 

March 26, 1932. 



19 


i 

G. BRYAN PITTS, F. H. SMITH CO., ET AL. 

Without prejudice to any defense which it ihay have, the 
American Security and Trust Company, defendant, makes 
no objection to the filing of above amended and supple¬ 
mental bill. 

McKENNEY, FLANNERY & CRAIGHILL, 
By G. B. CRAIGHILL, 

Attorneys for said Defendant . 

I 

District of Columbia, ss: 

7 

I 

George Wright, being first duly sworn, on bath deposes 
and says that he has read the foregoing petition by him 
subscribed and knows the contents thereof; tfiat the mat¬ 
ters and things therein contained of his owfi knowledge 
are true and those stated upon information apd belief, he 
believes to be true. 

GEORGE jVVRIGHT. 

23 Subscribed and sworn to before me tfhis 25th day 
of March, A. D. 1932. 

[notarial seal.] JANE M. MacINEBNEY, 

Notary Public, D. C . 

Plaintiff’s Exhibit No. 1. 

i 

I 

Parties. | 

This deed of trust, made the 6th day of Juljr, A. D. 1927, 
between The Rochester Corporation, a corporation organ¬ 
ized under the laws of the State of Delaware^ hereinafter 
called the “Company,” party of the first part, and The 
Southern Maryland Trust Company, a corporation or¬ 
ganized under the laws of the State of Maryland, whose 
principal place of business is at Seat Pleasant, State of 
Maryland, and which is empowered under the laws of 
Maryland to accept and execute trusts, hereinafter desig¬ 
nated the “Trustee,” party *of the second pari:, 

Witnesseth: 

Authorization. 

i 

Whereas, the Company has authority to borrow money 
and to make and issue its bonds and to secure their pay¬ 
ment by deed of trust, and to convey by such deed of 
trust, any or all of its property, and has full authority to 
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execute and deliver this deed of trust and the temporary 
and permanent bonds secured thereby; and 

Whereas, the Company is indebted in the sum of one 
million five hundred and fifty thousand dollars ($1,550,- 
000), and has, by authority of its board of directors and 
the consent of its stockholders, to evidence said indebted¬ 
ness, duly executed its twenty-one temporary bonds total¬ 
ing said principal sum in accordance with the pro- 
24 visions hereinafter contained, and has agreed to 
execute and has duly authorized the making and is¬ 
suing of its permanent and definitive coupon bonds as 
soon as they are prepared, amounting in the aggregate 
to said principal sum, bearing interest from July 6, 1927, 
and payable to the bearer or to the registered owner, as 
hereinafter provided, and numbered consecutively from 
one to three thousand five hundred sixty-eight, both in¬ 
clusive, a schedule of which bonds, showing the numbers, 
denomination, amount of principal and date of maturity, 
being as follows: 

Numbers and Denominations of Bonds. 

Bonds numbered 101 to 270, 494 to 693, 959 to 1958, all 
numbers inclusive, being for $100 each in principal 
amount. Bonds numbered 1 to 40, 51 to 90, 271 to 290, 
294 to 333, 344 to 383, 394 to 433, 444 to 483, 694 to 703, 

709 to 748, 759 to 798, 809 to 848, 859 to 898, 909 to 948, 

1959 to 3058, all numbers inclusive, being for $500 each 
in principal amount. Bonds numbered 41 to 50, 91 to 100, 
291 to 293, 334 to 343, 384 to 393, 434 to 443, 484 to 493, 

704 to 708, 749 to 758, 799 to 808, 849 to 858, 899 to 908, 

949 to 958, 3059 to 3568, all numbers inclusive, being for 
$1,000 each in principal amount. Said bonds mature on 
the following dates: 1 to 50, both numbers inclusive, on 
July 6, 1930; 51 to 100, both numbers inclusive, on July 
6, 1931; 101 to 293, both numbers inclusive, on July 
6, 1932; 294 to 343, both numbers inclusive, on July 6, 
1933; 344 to 393, both numbers inclusive, on July 6, 1934; 
394 to 443, both numbers inclusive, on July 6, 1935; 444 
to 493, both numbers inclusive, on July 6, 1936; 494 to 708, 
both numbers inclusive, on July 6, 1937; 709 to 758, both 
numbers inclusive, on July 6, 1938; 759 to 808, both num¬ 
bers inclusive, on July 6, 1939; 809 to 858, both numbers 
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inclusive, on July 6, 1940; 859 to 908, both numbers 
25 inclusive, on July 6, 1941; 909 to 3568, both num¬ 
bers inclusive, on July 6, 1942. All of said bonds 
being issued under and secured by this Deed jof Trust. 

Interest. 


All of said bonds to be signed by its President, attested 
by the Secretary and sealed with the corporate seal of 
the Company, and to have endorsed thereon tjtie Trustee’s 
certificate -of identification, and to have attached thereto 
coupons bearing the facsimile lithographed Signature of 
the Treasurer of said company representing the succes¬ 
sive installments of interest to fall due January 6, 1928, 
and thereafter semi-annually on the sixth days of July 
and January in each year until the maturity of said bonds. 
All of said bonds to bear interest at the rat^ of six and 
one-half per centum (6 1 / 2 %) per annum, from July 6th, 
1927, and said bonds and coupons being payable in gold 
coin of the United States of America of not less than the 
present standard of weight and fineness, said interest being 
payable only upon presentation and surrender* of the sev¬ 
eral interest coupons as they respectively ibature, said 
bonds to be subject to prepayment and redemption as pro¬ 
vided in said bonds and as hereinafter set forth. Said 
bonds, coupons and Trustee’s certificate are l^o be in sub¬ 
stantially the following form and tenor ancjl subject to 
necessary variation as to number, denomination and ma¬ 
turity, to-wit: | 

Form of Bond. 

1 

United States of America, 

District of Columbia. 

No. —. Hamilton Hotel, i $—. 

! 

Washington, D. C. I 

First Mortgage 6^% Gold Coupon Bond. 

26 The Rochester Corporation (hereinafter called 
the “Company”), for value received, promises to 
pay to the bearer, or if registered, to the registered owner 
hereof, on July 6th, 19—, on the surrender hereof, — Dol¬ 
lars ($—) in United States gold coin of the present stand¬ 
ard without deduction from either principal or interest for 
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tlie amount of United States Federal Income Tax not ex¬ 
ceeding- two per centum (2%) per annum on the income de¬ 
rived from such interest which the company or the Trustee 
may be authorized to pay thereon, or deduct therefrom, by 
virtue of any law of the United States, at The Southern 
Maryland Trust Company, Seat Pleasant, Md., or the office 
of The F. H. Smith Company in Washington, D. C., at the 
option of the bearer, or if registered, of the registered 
owner hereof, and to pay interest thereon from July 6tli, 
1927, at the rate of six and one-half per centum (6V*>%) per 
annum, payable half-yearly in like gold coin at said trust 
company or said office on July 6tli and January 6th in eaeh 
year on the surrender of the appropriate coupons hereto 
attached. The Company further agrees that upon written 
application made to it, it will refund to the holder of this 
Bond, the amount of any Tax paid by such holder, imposed 
hereon by the law of the States of Pennsvlvana, Connecticut 
and Vermont, not exceeding four mills per annum; by the 
law of the State of Maryland not exceeding four and one- 
half mills per annum; by the law of the District of Colum¬ 
bia not exceeding five mills per annum; by the law of the 
State of Virginia not exceeding five and one-half mills per 
annum: the State Income Tax imposed by the law of the 
State of Massachusetts not exceeding six per centum 
27 (6%) per annum on the interest hereof; the State 

Income Tax imposed by the law .of the State of New 
Hampshire not exceeding three per centum (3%) per an¬ 
num on the interest hereof; and the Tax imposed hereon by 
the law of anv other State of the United States not exceed- 
ing five mills per annum. To insure the punctual payment 
of said principal, interest, and Federal Taxes the Com¬ 
pany has covenanted to make advance deposits with the 
Trustee as more fully set forth in the Deed of Trust here¬ 
inafter described. 

This Bond is one of a series of 3568 bonds, numbered 
consecutively from 1 to 3568, both numbers inclusive, ag¬ 
gregating $1,550,000 in principal amount. Bonds num¬ 
bered 101 to 270, 494 to 693, 959 to 1958, all numbers inclu¬ 
sive, being for $100 each in principal amount. Bonds num¬ 
bered 1 to 40, 51 to 90, 271 to 290, 294 to 333, 344 to 383, 394 
to 433, 444 to 483, 694 to 703, 709 to 748, 759 to 798, 809 to 
848, 859 to 898, 909 to 948, 1959 to 3058, all numbers inclu¬ 
sive, being for $500 each in principal amount. Bonds num¬ 
bered 41 to 50, 91 to 100, 291 to 293, 334 to 343, 384 to 393, 
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434 to 443, 484 to 493, 704 to 708, 749 to 758, 799 to 808, 849 
to 858, 899 to 908, 949 to 958, 3059 to 3568, all; numbers in¬ 
clusive, being for $1,000 each in principal aifaotlnt. Said 
bonds mature on the following dates: 1 to 50, both num¬ 
bers inclusive, on July 6, 1930; 51 to 100, botfa numbers in¬ 
clusive, on July 6, 1931; 101 to 293, both numbprs inclusive, 
on July 6, 1932; 294 to 343, both numbers inclusive, on July 
6,1933; 344 to 393, both numbers inclusive, on jJulv 6, 1934 ; 
394 to 443, both numbers inclusive, on July 6J 1935, 444 to 
493, both numbers inclusive, on July 6, 1936; 494 to 708, 
both numbers inclusive, on July 6, 1937; 709 to 758, both 
numbers inclusive, on July 6, 1938; 759 to 608, both num¬ 
bers inclusive, on July 6, 1939; 809 ito 858, both 
28 numbers inclusive on July 6, 1940; 859, to 908, both 
numbers inclusive, on July 6, 1941; 909 to 3568, both 
numbers inclusive, on July 6, 1942; all of said bonds being 

issued under and secured bv Deed of Trust! between the 

• 

Company and the Southern Maryland Trust Company, as 
Trustee, and recorded among the land records of the Dis¬ 
trict of Columbia. 

The payment of all of said bonds, as the said bonds shall 
be executed, certified and delivered, together jwith interest 
thereon, equally and ratably and without priority or prefer¬ 
ence of any bond over any other, is secured fay a Deed of 
Trust made by the Company to The Southern Maryland 
Trust Company, as Trustee, duly executed, Acknowledged 
and delivered by the Company, and duly recorded among 
the land records of the District of Columbia,! to all provi¬ 
sions of which Deed of Trust, said bonds and coupons 
thereof, are hereby made subject, with the safaae effect as if 
herein fully set forth. For a more particular description 
of the covenants of the Company in said Deed of Trust, as 
well as for a particular description of said mortgaged 
property and the nature and extent of the security, the 
rights of the holders of said bonds, the terihs and condi¬ 
tions of their issuance and security, and tile method of 
their payment, reference is made to said D^ed of Trust. 
This bond is issued and accepted by the holder hereof, sub¬ 
ject to payment before maturity on any interest payment 
date by payment of the full amount of the principal hereof 
and all interest accrued hereon to the date of redemption, 
and taxes, if any, together with a premiunji of two per 
centum (2%) on said principal, if called for Redemption on 
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or before July 6th, 1930, and one per centum (1%) if called 
for redemption subsequent to July 6th, 1930, in the manner 
set*forth in the said Deed of Trust. 

29 This bond unless registered shall pass by delivery. 
As provided in said Deed of Trust, upon presenta¬ 
tion to The F. H. Smith Company, Washington, D. C., 
Registrar, ownership hereof may be registered by said 
Registrar in the name of any person or corporation desig¬ 
nated by the holder hereof, without thereby affecting the 
negotiability of the coupons appertaining hereto; if so 
registered this bond may be transferred (but only upon 
similar presentation by the registered owner in person or 
by attorney duly authorized in writing), either to a new 
registered owner or to bearer, the latter restoring its trans- 
ferabilitv bv deliverv. Anv such registration or transfer 
shall in each case be noted hereon by said Registrar. 

The execution bv said Trustee of the Trustee’s certificate 
endorsed hereon is essential to the validitv of this bond and 
conclusive of its due issue under said Deed of Trust. 

In case of default in the payment of interest or of the 
principal of any of said bonds, or in the prompt deposit by 
the Companv with the Trustee of the amounts on account 
of amortization, interest and Federal Taxes covenanted to 
be deposited as provided in and by said Deed of Trust, or 
in case of default in performance of any of the other 
covenants or conditions in said Deed of Trust, the prin¬ 
cipal of this bond may become due and payable before its 
regular maturity date, together with the interest accrued 
thereon as provided in said Deed of Trust. 

In witness whereof The Rochester Corporation has 
caused these presents to be duly signed in its corporate 
n&me by its President, and its corporate seal to be here¬ 
unto affixed and attested by its Secretary, and coupons for 
such interest bearing the facsimile signature of its 

30 Treasurer to be hereto attached, as of the sixth day 
of Julv, 1927. 

THE ROCHESTER CORPORATION, 

By-, 

President . 


Attest: 


Secretary. 
[corporate seal.] 
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Form of Coupon. 

{Form of Coupon .) 

Hamilton Hotel, 

Washington, D. C. 

The Rochester Corporation will pay to the bearer on the 

sixth day of-, 19—, upon the surrender hereof, at The 

Southern Maryland Trust Company, in Seat Pleasant, Md., 
or the office of the F. H. Smith Company, in Washington, 
D. C., at the option of bearer — Dollars ($—) in gold coin 
of the United States of America, being six months’ in¬ 
terest then due on its First Mortgage 6 1 / 2 % G^old Coupon 
Bond, unless said Bond shall have been duly called for 
previous redemption. 

I 

jf reasurer . 

No. —. 

i 

Form of Registry. j 

i 

{Form of Registry .) 

i 

i 

No Writing in the Space Below Except by Registrar. 

i 

Date of registration. Registered owner. Signature of registrar. 


The proper United States revenue stamps Appertaining 
to this Bond have been affixed to the within men- 
31 tioned Deed of Trust and duly cancelled. 

Form of Trustee’s Certificate. 

i 

{Form of Certificate by Trustee.) 

This Bond is one of the Bonds which are described in 
the within mentioned Deed of Trust as secured thereby. 

THE SOUTHERN MARYLANl) TRUST 
COMPANY, 

As Trustee . 

By-, 

Vice-President . I 







26 


GEORGE WRIGHT AND SAMUEL J. HENRY VS. 


Form of Guaranty. 

* 

(Form of Guaranty.) 

For value received the undersigned Maddux, Marshall, 
Moss & Mallory, Inc., has guaranteed and assumed, and 
does hereby guarantee and assume, the due and punctual 
payment of the principal and interest on the within bond 
according to its tenor, without deduction for taxes as therein 
set forth, and the due and punctual payment of the monthly 
deposits for amortization, interest and Federal Taxes 
therein referred to, and the due and punctual performance 
and observance of all the covenants in and conditions of 
the Deed of Trust in said bond mentioned, to be kept or 
performed by The Rochester Corporation. All rights here¬ 
under shall inure to the several and respective bearers of 
the within bond, or, if registered, to the registered owner 
thereof and to the several bearers of the said coupons. 

Dated July 6, 1927. 

MADDUX, MARSHALL, MOSS & 
MALLORY, INC, 

By-, 

President. 

[corporate seal.] 

Attest: 


Secretary. 

32 Compliance with Laws. 

Whereas, at a meeting duly called and held, the stock¬ 
holders and the board of directors of the Company have 
dulv authorized the issuance, execution and delivery of 
said bonds and of this Deed of Trust; and 

Whereas, all things necessary to make said bonds, when 
duly authenticated by the Trustee, valid and legal obliga¬ 
tions of the Company, and to make this Deed of Trust 
valid, legal and binding for the purposes herein expressed, 
have been performed; 

Grant. 

Now, therefore, in consideration of the premises and of 
the purchase and acceptance of said bonds by the holders 
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thereof, and of the sum of One Dollar to it pajid, in order 
to secure the payment of the principal and interest on 
said bonds according to the terms thereof, and the per¬ 
formance and observance of each and every of the covenants 
and conditions herein and in said bonds contained, and to 
declare the terms and conditions upon which said bonds 
are issued, received and held, the Company by! these pres¬ 
ents does give, grant, bargain, sell, assign, aljien, remise, 
release, mortgage, convey, pledge, warrant, confirm, trans¬ 
fer and set over unto The Southern Maryland |Trust Com¬ 
pany, as Trustee, and to its successor or successors in trust 
forever, all that certain real estate and personal property 
situated in the District of Columbia, and more particularly 
described as follows: 

Description of Property. 

Lot Nineteen (19) in Heirs of John Davidson’s Sub¬ 
division of Square Two Hundred forty-eight (^48), as per 
plat recorded in Liber N. K. folios 67 and 68 of the Records 
of the Office of the Surveyor of the District o:: Columbia; 

Also Lot Sixty (60) in the Subdivision made by 
33 Charlotte M. Bridge acting by her Attorney, Thomas 
H. Looker, of Subdivision Lots Twenty (20), Twenty- 
one (21) and Twenty-two (22) in Square Two Hundred 
forty-eight (248), as per plat of said Subdivision recorded 
in Liber 28 folio 117 of the Records of the Office of the 
Surveyor of the District of Columbia. 

■ 

Together with any and all buildings, improvements and 
appurtenances now standing, or at any time hejreafter con¬ 
structed or placed upon said land or any part thereof, in¬ 
cluding all furnishings, fittings and fixtures of! every kind, 
interior, exterior or appurtenant to any building now or 
hereafter to be erected on said premises or any part thereof, 
and the reversion or reversions, remainder or remainders 
in and to said premises, together with all rents and profits 
thereof, which are hereby specifically assigned With the same 
force and effect as if each and all of the persons who are 
now or may hereafter become tenants of said bfiilding were 
now known and herein expressly named, and together with 
all and singular the tenements, hereditaments, easements, 
appendages, and appurtenances, to said estate and property 
belonging, or in anywise appertaining, and alj the estate, 
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right, title, interest, claim or demand whatsoever of said 
Company, either in law" or in equity, either in possession or 
expectance of, in and to the above described land and estate 
(all of which estate, property, interest and rights hereby 
conveyed, transferred, assigned, mortgaged or pledged, or 
intended so to be, are hereinafter in this instrument some¬ 
times referred to as “the premises”). 

All of the foregoing described property being subject 
temporarily, however, to a certain Deed of Trust 
34 hereinafter referred to as the “Underlying Mort¬ 
gage” and to certain bonds issued pursuant to and 
secured by such Underlying Mortgage, such Underlying 
Mortgage and bonds being described as follow's, to-wit: Deed 
of Trust dated the first day of July, 1921, executed by The 
Hamilton Hotel Corporation, a corporation duly incorpo¬ 
rated under the law r s of the State of Delaware, unto Samuel 
J. Henry, as Trustee, securing an authorized issue of One 
Million Two Hundred Thousand Dollars ($1,200,000) First 
Mortgage Eight Per Cent Serial Gold Bonds, of wdiich there 
are now- issued and outstanding bonds in the principal sum 
of Nine Hundred Thousand Dollars ($900,000), said Under¬ 
lying Mortgage having been duly filed and recorded in the 
Office of the Recorder of Deeds for the District of Columbia 
on the second day of July, 1921, in Liber 4539, Folio 369. 

Habendum. 

To have and to hold the above granted premises unto the 
said Trustee, its successors and assigns, forever. 

Grant in Trust. 

In trust, nevertheless, for the equal and proportionate 
benefit and security of all present and future holders of said 
bonds and coupons, without preference, priority, or distinc¬ 
tion, except as provided in Article Seven, Section 3, as to 
lien or otherwise, of one bond over any other bond by reason 
of priority in the time of execution, issuance, negotiation, 
date of maturity thereof, or otherwise, and it being the 
further intent hereof that the lien and security of this Deed 
of Trust shall take effect upon the day of the date hereof, 
without regard to the time or times of any advance or ad¬ 
vances of the money hereby secured. 
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And it is expressly covenanted and agreed t^iat all said 
bonds are to be issued, certified, delivered and negotiated 
and that said premises are conveyed to apd are to be 

35 held and disposed of by the Trustee, subject to the 
further covenants, conditions, provision^, uses and 

trusts herein set forth, that is to say: 

Article One. 

Issuance , Authentication , and Registration of Bonds . 

Permanent Bonds. Authentication.! 

i 

Section 1. The Company covenants that as ^oon as the 
permanent bonds to be secured hereby shall be ready they 
shall be executed by it and delivered to the trustee for 
certification and be by it redelivered to the Conqpany, or to 
whomsoever shall be designated by the Company, to be 
held as in escrow until delivered in exchange fojr and upon 
cancellation of the temporary bonds in Sectiop 3 of this 
Article mentioned. Such permanent bonds shall bear inter¬ 
est from July 6th, 1927, at the rate of six and one-half per 
centum (6%%) per annum and shall be signed tjy the Com¬ 
pany’s President, and sealed with its corporate seal, at¬ 
tested by its Secretary. No bond shall be secured or en¬ 
titled to any benefit or lien hereunder unless authenticated 
by the certificate of the Trustee endorsed thereoif, and every 
such certificate upon any such bond issued by the Company 
shall be conclusive evidence that such bond ha^ been duly 
issued and is secured hereby. 

The coupons attached to each bond shall be^r the fac¬ 
simile of the signature of the Treasurer of the Company. 

Said bonds, coupons and Trustee’s Certificate shall be 
substantially of the respective forms, numbers, maturities 
and denominations above set forth. 

Signature of Former Officers Valid. | 

Section 2. Any of said bonds signed by the proper of¬ 
ficers at the time of such signing or any such interest cou¬ 
pons bearing the facsimile signature of any present or 
future Treasurer of the Company shall, notwith- 

36 standing any change of officers, prior to Certification 
or issue, bind the Company and be secured hereby as 

if no such change had occurred. 


i 
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Temporary Bonds. 

Section 3. Pending the preparation of said permanent 
bonds and pending the satisfaction, release and discharge 
of the Underlying Mortgage referred to in the granting 
clause hereof, the Company has executed and delivered to 
the Trustee, and the Trustee has certified, twenty-one (21) 
printed temporary refunding bonds numbered consecu¬ 
tively from one (1) to twenty-one (21), both inclusive, ag¬ 
gregating One Million, Five Hundred Fifty Thousand Dol¬ 
lars ($1,550,000) in principal amount, temporary bond num¬ 
bered one (1) being for Five Hundred Fifty Thousand Dol¬ 
lars ($550,000) in principal amount, and temporary bonds 
numbered two (2) to twenty-one (21), all numbers inclu* 
sive, being for Fifty Thousand Dollars ($50,000) each in 
principal amount. Said temporary bonds mature on July 
6, 1942, (or sooner as herein provided). Each of said 
temporary bonds shall be denominated “Temporary Re¬ 
funding Mortgage 6Vo% Fifteen Year Gold Bond.” Ex¬ 
cept as herein otherwise provided, each of said temporary 
bonds shall be substantially of the tenor of said permanent 
bonds. Said temporary bonds have been redelivered to the 
Company and may by it be sold and negotiated. Such 
temporary bonds shall be subject to all the terms and pro¬ 
visions hereof and be exchangeable without expense to the 
holder of the permanent bonds when the same are ready, 
provided, however, that such exchange shall not be made 
until said Underlying Mortgage shall have been satisfied, 
released and discharged, and this Deed of Trust shall have 
become a first mortgage upon said mortgaged property. 
If the Company shall for any reason fail or refuse to de¬ 
liver in exchange for said temporary bonds the afore- 
37 said definitive bonds on or before the 15th day of 
January, 1928, then the entire principal sum of said 
temporary bonds, with all interest accrued thereon, and 
taxes, if anv, mav at the election of the Trustee be declared 
to be due and payable at once. Upon such exchange said 
temporary bonds shall be cancelled by the Trustee and de¬ 
livered to the Company for destruction. Until so ex¬ 
changed they shall be entitled to the security of this Deed 
of Trust. 

Registration of Bonds. 

Section 4. There shall be kept by The F. H. Smith Com¬ 
pany at its office in Washington, D. C., a register for the 
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registration and transfer of said bonds in which The F. H. 
Smith Company, on payment of its reasonable charges, will 
register any such bond; such registry shall be poted on the 
bond by The F. IT. Smith Company and thereafter no trans¬ 
fer thereof shall be valid unless made on said jregister by 
order of the owner or by attorney duly authorized and 
similarly noted on the bond, but the same may be dis¬ 
charged from registration by being in like manner trans¬ 
ferred to bearer and thereupon transferability hy delivery 
shall be restored, but the bond may again from t|ime to time 
be registered or transferred to bearer as before. No such 
registration shall affect the negotiability of the coupons 
which shall always be transferable by delivery merely. 
The holders of any of said bonds which shall j not at the 
time be registered and the holder of any coupon shall be 
deemed the owner respectively of such bond or Coupon and 
none of the parties hereto shall be affected by aiiy n.otice to 
the contrary. 

Lost Bonds. 

Section 5. In case any bond issued hereunde^, with the 
coupons thereto pertaining, shall, prior to the payment 
thereof, be mutilated, lost or destroyed, ai new bond, 
38 including coupons, of like tenor and date^ and bear¬ 
ing the same distinctive number, may at the discre¬ 
tion of the Company and the Trustee, be executed, certified 
and delivered in exchange for and upon cancellation of the 
mutilated bond and its coupons, or in substitution for the 
bond and coupons so lost or destroyed, upon receipt of (1) 
satisfactorv evidence of the loss or destruction of such 
bond and its coupons; (2) proof of ownership thereof; (3) 
indemnity satisfactory to the Trustee, and (4) payment of 
cost of preparing said bonds and coupons. The Trustee 
shall incur no liability for anything done by it iunder this 
section. 

Bona Fide Holders. 

Section 6. All bona fide purchasers before n^aturity of 
any of said bonds are, as to the lien created bvj this Deed 
of Trust expressly declared to possess the rights of holders 
in due course, and they shall not be bound bv nhtice to the 
Trustee or to prior holders of facts of which such pur¬ 
chasers were without knowledge at the tim^ of their 
purchase. 
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Article Two. 

Payment and Redemption of Bonds . 

Amortization. 

Section 1. The Company hereby covenants that it will 
punctually pay or cause to be paid to the holder of every 
bond issued hereunder and secured hereby, the principal 
and accrued interest thereon, without deduction from either 
principal or interest for the amount of United States Fed¬ 
eral Income Tax not exceeding; two per centum (2%) per 
annum on the income derived from such interest which the 
Company or the Trustee may be authorized to pay thereon, 
or deduct therefrom, bv virtue of anv law of the United 
States, and further agrees to pay or cause the same to be 
paid in the following manner: 

39 The amortization payments for each year of the 
maturities of the said bonds shall be: 


Year ending Julv 6, 1930. $30,000 

Julv 6, 1931. 30,000 

Julv 6, 1932. 30,000 

Julv 6, 1933. 30,000 

Julv 6, 1934. 30,000 

Julv 6, 1935. 30,000 

July 6, 1936. 30,000 

Julv 6, 1937. 30,000 

Julv 6, 1938. 30,000 

Julv 6, 1939. 30,000 

Julv 6, 1940. 30,000 

July 6, 1941. 30,000 

Julv 6, 1942. 30,000 

July 6, 1942. 1,160,000 


• Monthly Payments. 

The Company agrees that, beginning on July 6th, 1927, 
it will deposit with the Trustee on the sixth day of each 
and every month one-twelfth (1/12) of the total amount 
of amortization and one-twelfth (1/12) of the interest pay¬ 
ments and Federal Taxes due for the ensuing year; it being 
essential that said monthly deposits be made regularly and 
punctually in order to insure that thirty (30) days before 
the respective amortization and interest maturities, said 
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deposits shall be sufficient to meet said amortization, in¬ 
terest and Federal Tax payments when and is they fall 
due. A failure punctually to pay any of said irjonthly pay¬ 
ments shall entitle the Trustee in its own nume and as 
Trustee of an express trust to an immediate right of action 
at law to recover judgment for the amount of such pay¬ 
ment, which right of action shall be recurrent for every 
such failure. 

State Taxes. 


Section 2. The Company further agrees that upon writ¬ 
ten application made to it, it will refund to |the several 
holders of said bonds, the amount of any Tax paid by such 
holder, imposed hereon by the law of the States of Penn¬ 
sylvania, Connecticut and Vermont, not exceeding four 
mills per annum; by the law of the State of Maryland not 
exceeding four and one-half mills per annum ;| by the law 
of the District of Columbia not exceeding five mills 
40 per annum; by the law of the State of Virginia not 
exceeding five and one-half mills per annum; the 
State Income Tax imposed by the law of the State of 
Massachusetts not exceeding six per centum) (6%) per 
annum on the interest hereof; the State Incofiie Tax im¬ 
posed by the law of the State of New Hampshire not ex¬ 
ceeding three per centum (3%) per annum on the interest 
hereof; and the Tax imposed hereon by the law of any 
other State of the United. States not exceeding five mills 
per annum. 

. i 

Effect of Payment to Trustee and Application. 


Section 3. When and as each of the payments of princi¬ 
pal, interest and Federal Taxes shall be made to the Trus¬ 
tee, the liability of the Company with respect tjhereto shall 
be discharged and the holders of the bonds |or coupons 
covered by such payments shall look for payment thereof, 
if anv, solelv to the Trustee, and shall cease to be entitled 
to the benefit of this Deed of Trust on account of said 
bonds, or coupons, to the extent of the particular payment. 
The payments so made shall be applied by the Trustee, to 
the payment of said bonds and coupons when due. 


3—5848a 


i 
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Maturing Bonds and Coupons, Right to Purchase. 

Section 4. If at any time the Company or its assigns 
shall fail to make such deposits or to pay such bonds or 
coupons as and when the same fall due, then The F. H. 
Smith Company or its successors may advance such pay¬ 
ments or may purchase such bonds and coupons provided 
that within ninetv davs after the maturity thereof it shall: 

(a) Either subordinate such bonds and/or coupons to 

all unmatured bonds of the same issue then outstanding 

and shall cause said subordination to be evidenced bv en- 

* 

dorsement on the said bonds and coupons, 

(b) Or, in the event The F. H. Smith Company 
41 shall elect not to subordinate said bonds and/or 
coupons, it shall notify the Trustee and all holders 
of bonds of said issue outstanding, that it elects to hold 
said bonds and/or coupons on a parity with all other bonds 
of said issue outstanding. 

(c) In the event that no notice is given to the Trustee and 
the bondholders as provided in subsection (b) hereof, then 
said bonds and/or coupons shall become and be automat¬ 
ically subordinated to all other bonds and/or coupons of 
the same issue then outstanding. 

(d) If the Company shall fail for a period of eighteen 
consecutive months to pay at least thirty-three and one- 
third per centum (33%%) of the aggregate of principal and 
interest payments maturing during said eighteen months, 
The F. H. Smith Company shall give notice of such de¬ 
fault to the Trustee and to the holders of all bonds of the 
said issue then outstanding. 

Redemption of Bonds Before Maturity. 

Section 5. Any or all of said bonds may be redeemed 
and prepaid at any time prior to any interest date, upon 
furnishing evidence satisfactory to the Trustee of the Com¬ 
pany’s ability to pay the full amount of principal thereon 
with accrued interest and interest to the ensuing interest 
payment date and the premium hereinafter specified upon 
the bonds so to be redeemed, and taxes, if any, and de¬ 
positing the same with the Trustee, or on any interest pay¬ 
ment date, by payment of the full amount of principal 
thereof with interest to the date of redemption and taxes, 
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if any, and a premium upon the bonds so to be redeemed, 
as follows: On all bonds called for redemption on or before 
July 6th, 1930, two per centum of the principal; on all 
bonds called for redemption subsequent to July 6th, 1930, 
one per centum of the principal. 

42 Notice of Redemption. j 

Section 6. At least thirty days prior to thb date for re¬ 
demption on any interest payment date the (Company shall 
deliver to the Trustee written notice of its intention so to 
redeem and deposit with the Trustee an amqunt of money 
sufficient to pay the full amount of the principal of the 
bonds so to be redeemed, all interest to accrue thereon to 
the next ensuing interest payment date and taxes, if any, 
together with the premium of such bonds so to be redeemed. 
The Company shall likewise deposit with tile Trustee an 
amount of money sufficient to pay the cost of publishing and 
mailing the notices hereinafter provided for. 

i 

Publication of Redemption Notice. 

Section 7. The Trustee shall determine the numbers of 
the specific bonds to be redeemed and shall publish a notice 
that such bonds are called for redemption, at least once 
prior to the date of redemption, which publication shall not 
be less than one week prior to the date of redemption, in a 
daily newspaper of general circulation published in the 
District of Columbia, and shall mail a similar notice to 
each of the registered holders, if any, of said specific bonds 
at their last known post office address. Biit such notice 
by mail shall not be a condition precedent to such redemp¬ 
tion and the failure to mail any such notice spall not affect 

the validity of the proceedings for such redemption. 

| 

Redeemed Bonds. 

i 

Section 8. Such bonds shall cease to be entitled to anv 
benefit of the lien of this Deed of Trust upon said deposit 
being made with the Trustee, and the Company shall be 
freed from all liability thereon and the mone^ so deposited 
shall be applied by the Trustee to the redemption of such 
bonds, upon presentation and surrender of such 

43 bonds with the coupons maturing on tile redemption 
date and all coupons not due at the da|te of redemp- 
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tion. Such bonds so called for redemption shall cease to 
bear interest from the date thus fixed for their payment. 
The Company shall not have the right to redeem any or 
all of said bonds if it should be in default under the terms 
of this Deed of Trust, unless the Trustee shall consent 
thereto. The Trustee may in its discretion require all re¬ 
deemed bonds to be deposited with it until maturity by their 
respective terms. 


Unpresented Coupons. 

Section 9. If any bond be presented for payment when 
due under any of the provisions thereof or of this Deed 
of Trust, not accompanied by all interest coupons thereto 
belonging, both matured and unpaid and subsequently ma¬ 
turing, the holder thereof shall before receiving payment 
thereof satisfactorily indemnify the Company, the Trustee 
and The F. H. Smith Company against all loss, cost, dam¬ 
age or expense to which they or either of them may be sub¬ 
jected by reason of any claim or demand that may be made 
at any time upon such unpresented interest coupons. 

No interest coupon for matured interest belonging to any 
bond hereby secured shall, unless accompanying such bond, 
be entitled in case of a default hereunder to any benefit of 
or through this Deed of Trust until after the prior pay¬ 
ment in full of the principal of all the bonds issued here¬ 
under and of all matured interest coupons belonging thereto 
and accompanying the same. 

Article Three. 

Concerning the Property Mortgaged . 

Title in Fee. No Prior Liens. 

Section 1. The Company covenants that it has and will 
preserve a good title in fee simple to all the mort- 
44 gaged premises and property, free and clear of all 
liens and encumbrances, except as herein expressly 
stated, and will warrant and defend the same to the Trus¬ 
tee against the claims of all persons whomsoever; that ex¬ 
cept as herein expresslt stated this Deed of Trust is and 
will be kept a lien upon said premises and property and 
the Company will not at any time create or allow to accrue 
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or exist any debt, lien or charge which would be prior to 
the lien of this Deed of Trust, upon any part of the mort¬ 
gaged premises and property; that the Company will not 
place any encumbrance against the premises or any part 
thereof unless the same is made expressly subordinate to 
the lien of this Deed of Trust to the extent of jhe indebted¬ 
ness and bonds secured hereby then outstanding or unpaid; 
that neither the value of the mortgaged premises and prop¬ 
erty nor the lien of this Deed of Trust, will bte diminished 
or impaired in any way by any acts of the Company, and 
that the Company will not remove any personal property 
which is now or which may hereafter be in or ilpon the said 
premises, during the existence of this Deed of Trust, with¬ 
out the Trustee’s consent in writing. That t^ie Company 
will forthwith cause this Deed of Trust to be Recorded and 
re-recorded and filed and re-filed as shall be required by law, 
in order to preserve the lien of the same as |a mortgage, 
both of real and personal property, in the District of Co¬ 
lumbia, and will at any future time and as oft^n as it may 
be necessary, execute upon demand of the Trustee all such 
other and further assurances, deeds, mortgages or other 
instruments in writing in due form and effect as may be 
necessary to preserve the lien of this Deed of Trust and to 
carry out the intent and meaning hereof. 

45 Further Covenant Against Liens. 

Section 2. The Company further covenants that it will 
not suffer any mechanic’s lien to attach to siid premises 
or any part thereof; that it will pay all taxes and assess¬ 
ments, extraordinary as well as ordinary, water rent, munic¬ 
ipal, governmental and other rates, charges and imposi¬ 
tions which shall at any time be or have bebn assessed, 
levied or imposed upon the Company or upon shid premises 
and property or any part thereof, or upon the interest of 
the Trustee or said bondholders therein or upon this Deed 
of Trust or upon the income or profits of sai(^ mortgaged 
premises, and property, and will make such payments re¬ 
spectively from time to time, within 30 days after the same 
shall become respectively due and payable, or become a lien 
on the mortgaged premises and property, and iii due time to 
prevent any delinquency thereon or any forfeiture or sale 
thereof and will produce to the Trustee receipts therefor or 
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other satisfactory evidence of each of such payments within 
ten days thereafter. 


Contest of Lien. 

Nothing in this Deed of Trust contained shall require the 
Company to pay any tax, assessment, impost, charge, claim, 
demand or lien whatsoever so long as it shall in good faith 
and by appropriate legal proceedings contest the validity 
thereof; and if in any such case, the Company shall on writ¬ 
ten request therefor by the Trustee deposit with said Trus¬ 
tee the amount of money sufficient to discharge such tax, 
assessment, impost, charge, claim or lien in full, including 
costs and interest to be used by the Trustee for the purpose 
of discharging the same in the event that the Company shall 
be unsuccessful in said contest any such delay in payment 
shall not subject said premises or any part thereof to for¬ 
feiture or sale, and shall not entitle the Trustee or 
46 the bondholders or any of them to pay such con¬ 
tested charge or lien. In lieu of depositing such 
cash, the Company shall, however, have the right to give 
to the Trustee a bond with a surety satisfactory to the 
Trustee, and, if a corporation, authorized to do business in 
the District of Columbia, in such reasonable sum as will 
in the judgment of the Trustee be sufficient for the purpose, 
conditioned to pay such contested charge or lien in full, 
including costs and interest in case the Company, if it 
shall be unsuccessful in said contest, shall not forthwith 
discharge such charge or lien, in full. 

Deed of Trust Not to Decrease Tax on Land. 

Section 3. The Company for itself, its successors and 
assigns, covenants and agrees that it and they will not 
hereafter apply for any deduction, by reason of any mort¬ 
gage, from the taxable value of the land embraced in this 
Deed of Trust, and will not claim any credit on principal or 
interest on said bonds, on account of the payment of any 
taxes upon said land, and in case of any such deduction or 
claim or in the event of the passage after the date hereof of 
any law applicable to the District of Columbia deducting 
from the value of the land for the purpose of taxation any 
lien thereon or compelling the Trustee to pay or deduct any 
taxes which may be imposed or assessed upon said bonds or 
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any of them or said mortgaged premises, or changing in 
any wise the laws of taxation for state or local purposes, on 
mortgages or bonds secured by a mortgage orj the manner 
of the collection of any such taxes so as to affect this Deed 
of Trust, the Trustee shall have the right to! give thirty 
days’ notice to the Company requiring the payment of said 
bonds; and it is hereby agreed that if such noljice be given 
the entire indebtedness hereby secured shall become due 
at the expiration of said thirty days, anything herein 
47 contained to the contrary notwithstanding. Or said 
Trustee shall have the option, in lieu oil such notice 
of payment and either before or after such notice, either to 
pay or consent to the payment of said taxes in j which event 
the amount so voluntarily paid or which it ihay be ulti¬ 
mately obliged to pay after contest, shall forthwith become 
a first lien hereunder in favor of the Trustee upon said 
mortgaged premises paramount to all liens thereon and the 
Company covenants and agrees to reimburse and repay 
to the Trustee, upon demand, the amount so pjaid by it. 

I 

Waste. 

Section 4. The Company further covenants that it will 
not commit or suffer any waste of any property hereby 
mortgaged and that within thirty days after tl^e same shall 
accrue it will pay or cause to be discharged Or will make 
adequate provision for the satisfaction or discharge of all 
lawful claims or demands of mechanics, laborers, material- 
men or others entitled to liens under the mechanics’ lien 
laws or other statutes or laws which, if unpaid, might by 
law be given precedence to this Deed of Trust! as a lien or 
charge upon the mortgaged premises or any ipart thereof 
or the income thereon. 


Maintenance. 

Section 5. The Company covenants at all tifnes to main¬ 
tain the mortgaged premises and property and every part 
thereof in good repair, working order and condition and 
in such manner that the same shall comply A\ l ith all valid 
rules, ordinances, orders, regulations and requirements of 
all boards, bureaus and departments of municipal authori¬ 
ties having jurisdiction thereof and so that the same shall 
be satisfactory to and approved by insurance companies as 
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to a fire risk and at all times to make all needful and proper 
replacements, repairs, renewals and improvements so that 
the efficiency of said property shall not be impaired. 

48 Alterations and Additions. 

Section 6. The Company, subject to the written approval 
of the Trustee, may make alterations and/or additions to 
the aforedescribed premises. Before undertaking any such 
alteration or addition the Company must submit its plans 
and specifications to the Trustee, together with any and all 
proposed contracts therefor prepared by the Company, and 
if such plans, specifications and proposed contracts are ap¬ 
proved by the Trustee, before commencing work the Com¬ 
pany covenants to furnish to the Trustee a bond in such 
form and amount as may be required by the Trustee to 
guarantee the completion of such alterations and/or addi¬ 
tions. 

Taking bv Eminent Domain. 

Section 7. It is further covenanted and agreed that in 
case the power of eminent domain is exercised and all or a 
part of said mortgaged premises is taken thereunder, then 
whatever moneys shall thereby become due the Company 
(not, however, exceeding the amount necessary to retire all 
bonds issued hereunder and then outstanding, including a 
premium on bonds not due as provided in Article Two, 
Section 5 hereof, and all other sums sufficient to entitle the 
Company to a release hereof) shall be paid to the Trustee, 
at its election, and be used toward the payment of interest 
and principal then due on the bonds hereby secured and 
other indebtedness secured hereby and toward the redemp¬ 
tion of such bonds as may be called by the Company under 
the provisions hereof and toward the payment of the others 
of said bonds to become subsequently due, as they respec¬ 
tively mature, and to the interest thereon, and taxes, if any, 
or, in the discretion of the Trustee may be used by it in 
whole or in part toward the cost of repairing or restoring 
any building on said premises which shall have been 

49 damaged as the result of the exercise of the power 
of eminent domain. Any sums received by the Trus¬ 
tee shall not bear interest. 



41 


G. BRYAN PITTS, F. H. SMITH CO., ET AL. 

Right to Possession Until Default. 

Section 8. Until some default shall have b^en made in 
the payment of the principal or interest of the bonds 
hereby secured, or of some part thereof, or in the perform¬ 
ance or observance of some covenant or condition to be 
kept by the Company under this Deed of Trufet, and until 
such default shall have continued after notic^, if any, as 
provided herein, the Company shall be suffered and per¬ 
mitted to retain actual possession of all th^ mortgaged 
property, and to manage, operate, use and enjoy the same 
and every part thereof, with the rights Appertaining 
thereto, and to collect, receive, take, use and enjoy the earn¬ 
ings, income, rents, issues and profits thereof, j 

Defeasance and Release. 

% 

Section 9. If the Company shall promptly pay, or cause 
to be paid, the full amount of said bonds With interest 
thereon as the same shall respectively mature, yr shall have 
made the deposits necessary for the redemption of all of 
the bonds then outstanding and unpaid in the jnanner pro¬ 
vided for in this Deed of Trust and in said bonds and 
coupons, and shall also pay all other sums payable here¬ 
under by the Company, and shall have kept an<l performed 
all the things required of it herein, all the premises shall 
revert to the Company, and the estate, right, jtitle and in¬ 
terest of the Trustee thereupon shall cease, determine and 
become void, and the Trustee, on demand of tlje Company, 
but at the Company’s cost and expense, shall prepare and 
execute proper instruments releasing, satisfying and dis¬ 
charging the lien of this Deed of Trust. Sucfy instrument 
shall be valid and effectual, in law, whether executed and 
delivered before or after maturity of said bonds and with¬ 
out the necessity of and regardless of the production, sur¬ 
render or delivery or cancellation of ^ny of said 
50 bonds. 

Article Four. 

Insurance . 

Insurance. j 

Section 1. The Company further agrees to keep all the 
improvements on said property, whether partially or M 


y a 
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wholly constructed, and the fixtures, furnishings, equip¬ 
ment machinery and apparatus now or hereafter to be 
therein contained continuously insured against loss or 
damage by fire and lightning for an amount equal to not 
less than eighty per centum (80%) of the full insurable 
value thereof, and the Company further agrees to carry 
public liability, casualty and other forms of insurance, in¬ 
cluding elevator insurance and insurance against damage 
to plate glass, explosion by steam boilers, fly wheels and 
bombs, or such other insurance as the Trustee shall require, 
in such amount as to the Trustee may seem reasonable, all 
such policies to be made payable and delivered to the Trus¬ 
tee, except as otherwise provided in said Underlying Mort¬ 
gage until its release, and the Company agrees in each case 
promptly to pay the premiums on all policies aforesaid 
upon presentation of the bills therefor. The Company fur¬ 
ther agrees that no other insurance shall be placed on said 
buildings without the consent of the Trustee, and all insur¬ 
ance is to be placed as directed by the Trustee. 

Damage bv Fire or Otherwise. 

Section 2. If any of the mortgaged property shall be 
destroyed or damaged at any time by fire, or other cause 
whatsoever, the Company covenants forthwith to repair, 
rebuild, restore, renew and replace the same and to pay 
therefor. The Trustee may adjust, collect and receipt for, 
and in its discretion compromise all claims under said 
policy or policies, and any moneys due thereunder 
51 shall be paid to the Trustee, subject, however, to said 
Underlying Mortgage until its release. When the 
cost of such repairing, rebuilding, restoring, renewing or 
replacing has been established by the sworn statement of 
an architect or general contractor, to be selected by the 
Trustee, the Company hereby expressly agrees to pay the 
difference, if any, between the cost of such repairing, re¬ 
building, restoring, renewing or replacing, as thus shown, 
and the net amount of the insurance available for the same. 
In the event that the Company, in case of damage to said 
building or buildings, or the destruction thereof, shall 
forthwith repair, rebuild, restore, renew and replace the 
same or construct a new building or buildings on said 
, demised premises in place thereof, and, the Company hav¬ 
ing first paid to the Trustee the aforesaid difference, then 
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in such case, but not otherwise, all insurance moneys which 
shall be received by the Trustee under said policies, cover¬ 
ing said building or buildings, after deducting! therefrom 
the reasonable charges of the Trustee in connection with 
the collection and disbursement of said moneyd, including 
attorneys’ and counsel fees, shall be paid out upon archi¬ 
tects’ certificates for the expenses of such repairing, re¬ 
building, restoring, renewing or replacing of s^id building 
or buildings, but a sufficient amount of money jshall at all 
times be retained by said Trustee to pay for suerepairing, 
rebuilding, restoring, renewing or replacing of|said build¬ 
ings, free from liens. 

In the event that any such loss shall exceed Ten Thou¬ 
sand Dollars ($10,000) the Company shall submit to the 
Trustee plans and specifications and any proposed con¬ 
tract or contracts for such work or for the supplying of any 
such materials, to be subject to the approval of the Trus¬ 
tee. In order to determine such cost, tjhe Trustee 
52 may thereupon obtain from any disinterested archi¬ 
tect or contractor an estimate of the cost of such 
repairing, rebuilding, restoring, renewing or replacing, the 
cost of which may be deducted from the amount of such 
insurance. 

In the event of the total destruction of anv building or 
buildings, or in the event of a loss requiring substantially 
the reconstruction of an entire building or bulildings, the 
Companv shall forthwith proceed to erect and! complete a 
new building or buildings on said premises, to dost not less 
than, and to be substantially similar in all respects to, the 
building or buildings so damaged or destroyed, and the 
said new building or buildings shall be erected and con¬ 
structed substantially according to such plans land specifi¬ 
cations or according to such other plans and specifications 
as the Trustee in its absolute discretion may approve. If 
it shall appear at any time that said insurance moneys are 
not sufficient to pay for the completion and erection of said 
building or buildings, in accordance with th^ plans and 
specifications approved by the Trustee, the Coinpany shall, 
on demand deposit such shortage or deficit with the Trus¬ 
tee, or the Company may deliver to the Trustee! a good and 
sufficient bond with sureties satisfactory to the Trustee 
and in a form and amount satisfactory to the Trustee, con¬ 
ditioned that the Company shall and will within twelve 
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months after the happening of such damage or destruction 
of such buildings, erect and complete such new building or 
buildings in accordance with said plans and specifications, 
free from all claims for mechanics’ liens. Upon being fur¬ 
nished with the said bond the Trustee shall disburse said 
insurance moneys as aforesaid, but not otherwise. In 
computing the time for the erection of such new building 
or buildings on said premises or any subsequent new 
53 building or buildings, anv delav caused bv insurrec- 
tion, riots, strikes, storms, fires, the act of God, or 
an unavoidable shortage of materials or labor, or causes 
beyond the control of the Company, shall be added to the 
time allowed. 

After the completion of said building or buildings, as 
aforesaid, free from all liens, as aforesaid, the proceeds 
from any and all fire insurance policies covering or repre¬ 
senting the personal property, in, or contents of, said 
building or buildings, damaged as aforesaid, shall be dis¬ 
bursed by the Trustee upon the order of the Company 
toward the equipment of said building or buildings with 
suitable furniture, furnishings, apparatus and equipment 
of at least equal quality to the same previously in said 
building. Said orders shall be subject to the approval 
of the Trustee with respect to the furniture, furnishings, 
apparatus and equipment covered thereby and with re¬ 
spect to the amounts thereof and said furniture, furnish¬ 
ings, apparatus and equipment shall be subject to the lien 
of this Deed of Trust and of the Trustee’s advances, if 
any, and which lien shall be prior to that of any mort¬ 
gage or Deed of Trust, the payment of the indebtedness 
secured by which shall be subordinate to the j)ayment of 
the indebtedness secured by this Deed of Trust. 

Trustee May Rebuild or Repair. 

Section 3. In the event that the Company fails to forth¬ 
with repair, renew, restore, rebuild or replace the build¬ 
ing, buildings and personal property as provided in the 
last section, then the Trustee, in its absolute discretion, 
is hereby authorized (but not required) and without preju¬ 
dice to any other right or remedy hereunder, in the name 
of the Company, or otherwise, to do such repairing, re¬ 
building, restoring, renewing or replacing, and to have 
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all insurance moneys, together with the moneys 

54 representing the difference, if any, heretofore pro¬ 
vided in said last section, applied toward the cost 

thereof, and to do all other needful things so as to pre¬ 
serve the security hereof and in such event and for such 
purpose, the interest of the Company in all insurance 
moneys shall be, by virtue hereof, assigned land trans¬ 
ferred to said Trustee. The Trustee may elpct to pro¬ 
ceed with such work before said difference i(s deposited 
with it, and in such event the Company agreed to pay to 
the Trustee on demand the difference between the aggre¬ 
gate of all insurance moneys collected by the Trustee and 
the total cost of such repairing, rebuilding, restoring, re¬ 
newing or replacing. Any deficiency or shortage remain¬ 
ing after any such repairing, rebuilding, restoring, renew¬ 
ing or replacing the Company covenants to pay to the 
Trustee on demand. 

j 

Application of Insurance Money, j 

Section 4. In the event that the Company ^hall fail to 
rebuild or repair the said building or buildings so dam¬ 
aged or destroyed by fire within the period afpresaid next 
after the happening of such damage or destruction in ac¬ 
cordance with the terms and conditions in this trust deed 
contained, then in such event said Trustee shall have and 
it hereby is given the right to apply any and pll proceeds 
of insurance policies which may at such timp be in its 
hands, to the repayment (1) of any and all sunis of money 
which mav theretofore have been advanced bv such Trus- 

W | 

tee and shall not prior thereto have been repaid to such 
Trustee, together with interest thereon at the rate of six 
and one-half per centum (6V2%) per annum frpm the time 
of the advancement until the repayment thereof in full; 
and shall (2) next apply the proceeds thereof as far as 
the same shall allow, to the payment of accrued interest 
on bonds which shall have become due by lapse of time 
or declaration, (3) next, to the payment |of the prin- 

55 cipal of those said bonds, if any, then piatured by 
lapse of time or declaration and unpaid; (4) next, 

to the payment so far as said funds may allow, of the 
principal of all of the bonds secured by this trust deed 
which shall be outstanding at such time and shall not 
have matured by lapse of time, together with the accrued 
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and unpaid interest in connection therewith and taxes if 
any, and (5) the balance, if any, shall be paid to the Com¬ 
pany; in the event that the said funds shall not be suffi¬ 
cient to pay in full all of the items hereinabove provided 
for to be paid, then and in such event said Company shall 
forthwith pay over the deficiency in connection therewith 
to the Trustee. 

Article Five. 

Advances by Trustee . 

Advances bv Trustee. 

* 

Section 1. The Trustee is hereby authorized, or in case 

of its refusal to act, the legal holder or holders of not 

less than one-fourth in amount of the bonds hereby se- 

* 

cured and outstanding at such time, are hereby author¬ 
ized, but not required, whenever and as often as it may 
become necessary or advisable so to do by reason of the 
delinquency of the Company in the performance of the 
covenants of this Deed of Trust to procure or renew in¬ 
surance or to collect insurance moneys or to place said 
mortgaged property in proper condition or repair, or to 
discharge taxes or assessments, or other charges, levied, 
imposed or assessed upon the real estate and personalty 
or any part thereof, or to redeem the same from any tax 
sale or forfeiture or to purchase any tax title thereon, to 
remove anv mechanic’s lien or other lien or incumbrance 
thereon, or to carry on the prosecution or defense of any 
suit affecting the security for the bonds issued hereunder, 
or, in the event of the failure of the Company to 
56 satisfy, release and discharge said Underlying 
Mortgage referred to in the granting clause hereof 
within ninety days from the date hereof, to satisfy, re¬ 
lease and discharge said Underlying Mortgage, and to ad¬ 
vance or expend the necessary moneys for any of said 
purposes including the payment of reasonable lawyers’ 
fees and court costs, stenographers’ charges and expenses 
for procuring evidence, if any, and any and all costs for 
the preparation for trial or trials of any such suits. 

Repayment of Advances. 

Section 2. The Company expressly covenants to pay to 
the Trustee on demand all moneys so advanced or ex- 
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pended, under the provisions of this instrument with in¬ 
terest on each item at six and one-half per centum (6%%) 
per annum, as well as reasonable compensation for the 
service of the Trustee hereunder, all of which sums shall 
be deemed a first lien on said premises and ^ charge on 
said premises prior and paramount to the bbnds hereby 
secured, and are hereby declared to be so muclt additional 
indebtedness secured by this Deed of Trust and to be 
payable on demand in the same coin and irk the same 
manner as the bonded indebtedness secured thereby; and 
subject to the provisions of Article Three, section 2, it 
shall not be obligatory to inquire into the validity of any 
such tax title, or of such taxes, assessments or charges 
or of sales therefor, or of liens, or other items, ija advancing 
moneys on that behalf as above authorized. Any action 
taken by the Trustee or by the bondholders! under the 
provisions of this Article shall be without prejudice to 
and not exclusive of any other of their rights hereunder 
by reason of the default, if any, of the Company, which 
shall give rise to such action, and the provisions hereof 
shall not be construed as in any sense obligatory or as 
requiring any affirmative action on the part of the 
57 Trustee and bondholders. ! 

Article Six. 

i 

Events or Default. 

Right to Declare Bonds Due and PavUble. 

I 

| 

Section 1. In case default shall be made in the payment 
of the principal or of any interest on any of s^id bonds or 
in the due observance or performance of any 'covenant or 
condition whatsoever in this Deed of Trust required to be 
kept or performed by the Company, and (except as to pay¬ 
ments of principal and interest due July 6tli|, 1942) any 
such foregoing default shall continue for a period of twenty 
(20) days after written notice thereof to the (Company by 
the Trustee, or to the Company and the Trijstee by the 
holders of not less than twenty-five per centujn (25%) in 
amount of the bonds hereby secured and then Outstanding, 
specifying wherein such default consists, or in the event 
that the Company shall cease doing business or shall be 

i 
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dissolved or shall go into liquidation or in the event that a 
receiver of the Company or of any of its property shall be 
appointed, or in the event that the Company should be 
adjudicated a bankrupt or insolvent, or shall make assign¬ 
ment for the benefit of its creditors, or shall voluntarily 
begin any proceeding or take any steps for the purpose of 
having itself declared or adjudicated a bankrupt or in¬ 
solvent, then and in any such case the Trustee, in its dis¬ 
cretion, and without any action on the part of the bond¬ 
holders, may without previous notice to the Company, and 
upon the written request of the holders of not less than 
twenty-five per centum (25%) in amount of the bonds then 
outstanding shall, or in case of its refusal or failure so to 
act within twenty (20) days, after such request, the 
58 holders of not less than twenty-five per centum 
(25%) in amount of said bonds may declare the 
principal of all bonds hereby secured and then outstanding 
to be due and payable immediately, and upon such declara¬ 
tion the said principal, together with the interest secured 
thereon, and taxes, if any, shall become and be due and pay¬ 
able immediately, at the place of payment aforesaid, any¬ 
thing in this Deed of Trust or in said bonds to the con¬ 
trary notwithstanding. The Company shall not be entitled 
to any notice of default with respect to principal and in¬ 
terest due July 6th, 1942, or to any other notice not ex¬ 
pressly herein provided for. 

Payment After Default. 

Section 2. The above provisions, however, are subject 
to the condition that if, after the principal of said bonds 
shall have been so declared to be due and payable, and be¬ 
fore any sale of said premises pursuant to advertisement 
or proceeding for the foreclosure of the lien hereof, all 
principal of said bonds due by lapse of time, and not by 
such declaration, and all arrears of interest, upon said 
bonds and interest on overdue bonds or installments of in¬ 
terest at the rate of six and one-half per centum (6*4%) 
per annum, shall have been paid by the Company or col¬ 
lected out of said premises, and the Company shall also 
have performed all other things in respect to which it may 
have been in default hereunder, and shall have paid the 
reasonable charges and expenses of the Trustee or of the 
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holders of said bonds, including reasonable attdrneys’ fees 
paid or incurred, and a reasonable commission tjo the Trus¬ 
tee, the Trustee may, by written notice to the Company, 
waive such default and its consequences; but no such waiver 
shall extend to or affect any subsequent default or impair 
any right consequent thereon. 

i 

! 

59 Trustee’s Right to Take Possession. 

Section 3. In any case in which, under the provisions of 
Section one of this Article, the Trustee has the jright to de¬ 
clare the principal of all bonds hereby secured and then 
outstanding to be due and payable immediately, or in the 
event of default in the prompt deposit with the| Trustee of 
the monthly payments on account of amortization, interest 
and Federal Taxes or any part thereof, as provided i n 
Article Two, Section one, the Company 
time or times upon the demand of the 
to surrender to it, and the Trustee shall be entitled to take 
actual possession of, the mortgaged premises, i and, in its 
discretion may, with or without force and withj or without 
process of law, and before or after declaring tljie principal 
of said bonds immediatelv due, and without ariv action on 
the part of any bondholder, enter upon, take a^id maintain 
possession of all or any part of said mortgaged property, 
together with all records, documents, leases, books, papers 
and accounts of the Company relating thereto, hnd may, as 
the attorney in fact or agent of the Company, ojr in its own 
name as Trustee, hold, manage and operate saiq mortgaged 
property and collect the rents thereof and lea^e the same 
in such parcels and for such time and on such I terms as it 
may see fit, and may cancel any lease or sublease for any 
cause or on any ground which would entitle the Company 
to cancel the same, and may sign the name of thje Company, 
or its successors or assigns, to all papers an^ documents 
in connection with such operation, and shall, a|fter paying 
out of the revenue from said mortgaged premises all ex¬ 
penses of management and operation of said mortgaged 
premises, including rents, insurance premiums &nd the cost 
of such repairs, replacements, alterations and useful 

60 additions as may seem to it proper and necessary, 
and all taxes, assessments or charges or liens upon 

said mortgaged premises or any part thereof, together 

4—5848 a 


covenants, at any 
Trustee, forthwith 


i 
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with reasonable attorney’s fees and after retaining three 
per centum (3%) of all amounts collected as Trustee’s fees 
for its services in that behalf, and such further sums as 
may be sufficient to indemnify the Trustee against any lia¬ 
bility, loss or damage on account of any matter or thing 
done in good faith in pursuance to the duties of the Trus¬ 
tee hereunder, apply the residue, if any, first to the pay¬ 
ment of the defaulted coupons, if any, in the order of their 
maturity, with interest thereon at the rate of six and one- 
half per centum (6 l 4%) per annum from the date of 
maturity thereof; next to the payment of accrued interest 
on bonds which shall have become due by lapse of time or 
declaration; and next to the payment of the principal of 
those of said bonds, if any, then matured by lapse of time 
or declaration, and unpaid; in every instance such payment 
to be made ratably to the persons entitled thereto without 
discrimination or preference. Upon the payment in full 
of whatever may be due for principal or interest or taxes 
on said bonds, or be payable for any other purpose, be¬ 
fore any sale of the premises or the entry of an order, judg¬ 
ment or decree for the sale thereof in a judicial proceeding 
for the foreclosure of the lien hereof, the Trustee, after 
making such provision as to it may seem advisable for the 
payment of the next semi-annual installment of interest, 
may restore to the Company the possession of said prop¬ 
erty, which shall thenceforth be subject to this Deed of 
Trust as if such entrv had not been made. 

The power of entry and the powers incidental thereto 
as herein provided for may be exercised as often as 
61 occasion therefor shall arise, and their exercise shall 
not suspend or modify any other right or remedy 
hereunder. 

Article Seven. 

Foreclosure and Rights Incident Thereto. 

Foreclosure. 

Section 1. In any case in which, under the provisions 
of Article Six of this Deed of Trust, the Trustee has the 
right to declare the principal of all bonds hereby secured 
and outstanding to be due and payable immediately, or in 
the event of default in the prompt payment of the prin- 
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cipal and interest or any part thereof due July 6th, 1942, 
the Trustee may, without any action on the part of any 
bond holder, and with or without declaring said bonds due, 
and, upon the written request of the holders of not less 
than twenty-five per centum (25%) in amount of said bonds 
then outstanding, shall I 

(a) cause the property then covered by tjiis Deed of 

Trust or any part thereof to be sold at public auction in 
the District of Columbia, aforesaid, having fiijst given no¬ 
tice of the time, place and terms of such sale by publication 
three times each week in two daily newspapers published 
in the District of Columbia, aforesaid, for at Hast two suc¬ 
cessive weeks next prior to such sale. The Trustee may 
adjourn any such sale from time to time by announcement 
at the time and place appointed for such sal6 or for such 
adjourned sale and make such sale at the time and place to 
which the same shall be adjourned and upon the comple¬ 
tion of any such sale shall execute or cause tq be executed 
such deed, assignment, bill of sale, certificate of other 
assurance to the purchaser as may be necessary to give 
good title to the property so sold; or j 

(b) shall proceed to protect and enforce itjs rights and 
the rights of the bondholders herein, either by suit 

62 or suits in equity or at law, in any couri or courts of 
competent jurisdiction, whether for jspecific per¬ 
formance of any covenant or agreement contained herein 
or in aid of the execution of any powers herein granted or 
for any foreclosure hereof or hereunder, or for any other 
sale of the mortgaged premises or any part tljereof, so far 
as may be authorized by law, or for the enforcement of 
such other or additional appropriate legal or equitable 
remedy as the Trustee may deem most effectual to protect 
and enforce the rights aforesaid. 

Reasonable compensation for the services ojt the Trustee 
and all costs and reasonably necessary expenses, including 
all expense of preparing for trial and trials, rjeasonable at¬ 
torneys’ or counsels’ fees, referee’s fees, stenographers’ 
or reporters’ fees or charges for taking, reporting, or tran¬ 
scribing any statement of witnesses or testimony or evi¬ 
dence, given or heard therein, expenses of prpcuring testi¬ 
mony and evidence, the cost of procuring abstracts of title, 
opinions of title and continuations thereof or a title guar- 
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anty policy or policies, and documentary evidence, if any, 
and printing bills incurred by the Trustee in any such pro¬ 
ceeding or in the preparation therefor or incurred by 
bondholders in a proceeding instituted under Section Seven 
of this Article, or in the preparation therefor, shall be¬ 
come so much additional indebtedness secured bv this in- 

* 

denture, and until the same are paid, such proceeding shall 
not be dismissed. 


Consent to Receivership. 

Section 2. Upon, or at any time after, the commence¬ 
ment of any proceeding hereby authorized to be instituted 
after my default shall happen, the court hearing the same, 
upon application and by nomination by the complainant, 
as a matter of strict right and without notice to the 
63 Company or any one claiming under it, and without 
regard to the then value of said mortgaged prem¬ 
ises, shall appoint a receiver or receivers of said mort¬ 
gaged premises or any part thereof, and the Company 
hereby irrevocably consents to such appointment and 
w T aives notice of any application therefor. Any such re¬ 
ceiver shall have all the usual powers and duties of re¬ 
ceivers in like or similar cases, and all the powers and 
duties of the Trustee in case of entry as hereinabove pro¬ 
vided, and shall continue as such and exercise all said 
powers until the date of confirmation of sale, and apply 
the moneys collected to the payment of reasonable com¬ 
pensation for his and his attorney’s and counsel’s services 
to be fixed by said court, to the payment of the expenses 
and charges of operating and maintaining said mortgaged 
premises and property, including taxes, insurance pre¬ 
miums, water rents and repairs, whether accruing before 
or after such sale, and the balance, if any, toward the pay¬ 
ment of the indebtedness herebv secured, and of anv de- 
ficiency decree that may be entered in such proceeding. 
And any receiver appointed under any provision of this 
Deed of Trust may operate and carry on the business of 
the Company as completely and unrestrictedly as could 
such Company prior to such proceedings, any law now in 
force or hereafter enacted, to the contrary notwithstanding. 
Any such receiver shall have the right to incur obligations 
and to issue certificates therefor for such purposes, in such 
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amount, at such times, for such maturities and at such rates 
of interest as the Trustee shall authorize. 

Application of Proceeds of Sale. 

Section 3. In case of a sale of said mortgaged property 
or any part thereof, the proceeds of such sale, jinless other¬ 
wise provided by law, shall be applied as follows: 

(a) To the payment of all costs of the action, in- 
64 eluding reasonable compensation of th^ Trustee, it 
agents, attorneys and counsel, of all cj)sts and ex¬ 
penses of such proceedings as provided in Section 1 of this 
Article, and of all costs of advertisement, s&le and con¬ 
veyance and compensation of any Receiver, liife agents, at¬ 
torneys and counsel and expenses of Receivership. 

(b) To the payment of all other expenses of the trust 
hereby created, including all moneys advanced by the Trus¬ 
tee or the holders of said bonds pursuant to tfye provisions 
of this Deed of Trust, or for any other purposp authorized 
or permitted by the terms of this Deed of Trust, with inter¬ 
est thereon at the rate of six and one-half per centum 
(6 1 / 2 %) per annum from the time of the respective advances 
of such sums until the repayment thereof; ^11 of which 
items referred to in this and the above subparagraph (a) 
shall be so much additional indebtedness secured by this 
Deed of Trust, and shall be included and allowed in the 
judgment or decree entered in any such foreplosure suit, 
if lawful. 

(c) To the payment pro rata of all of the said bonds and 
interest coupons and interest on overdue bonds not repre¬ 
sented by interest coupons and interest on overdue inter¬ 
est coupons, and taxes, if any, without preference of prin¬ 
cipal over interest or interest over principal, Subject, how¬ 
ever, to the provisions of Article Two, Sectibn 9. Only 
coupons which have matured and the earned portion of 
those next maturing, shall be entitled to participate in such 
proceeds. 

(d) To the payment of the surplus, if any, ^o the Com¬ 
pany. 

Rights of Bondholders on Foreclosure. 

Section 4. At any such sale any bondholders dr the Trus¬ 
tee may bid for and purchase said mortgaged premises or 
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any part thereof. The purchaser at any such sale 

65 shall be entitled in making settlement or payment for 
the property purchased, to use and apply any bonds 

and any matured and unpaid coupons hereby secured, by 
presenting such bonds and coupons in order that there may 
be credited thereon the sum apportionable and applicable 
to the payment thereof, out of the net proceeds of such sale; 
and thereupon such purchaser shall be credited on account 
of such purchase price payable by him, with the sum ap¬ 
portionable and applicable out of such net proceeds to the 
payment of the bonds and coupons so presented; pro¬ 
vided, however, that in all cases the purchaser or 
purchasers shall pay in money a sufficient sum to cover the 
items referred to in subparagraphs (a) and (b) of Section 
3 of this Article. No purchaser at any such sale shall be 
bound to see to the application of the purchase money or to 
inquire as to the authorization, necessity, expediency or 
regularity of any such sale. Any such sale shall operate 
to divest all right, title, interest, claim and demand what¬ 
soever, either in law or in equity, of the Company, its suc¬ 
cessors and assigns, and of any person claiming through or 
under them, in and to the property so sold, or any part 
thereof. 

Trustee’s Right to Common-law and Deficiency Judgments. 

Section 5. If any default, as set forth in this Deed of 
Trust, shall happen, and shall continue for twenty days 
after notice of default in the cases where such notice is 
hereinbefore provided, the Company, on demand of the 
Trustee, will pay to the Trustee for the benefit of the hold¬ 
ers of the bonds and coupons and claims for interest then 
outstanding, in United States gold coin of the standard of 
weight and fineness existing on the date hereof, a sum 
equivalent to the amount due on all the outstanding bonds 
for principal and interest with interest upon the overdue 
principal and installments of interest at the rate of 

66 six and one-half per centum ( 6 1 / 2 %) per annum, and 
taxes, if any, and in case the Company shall fail to 

pay the same forthwith upon such demand the Trustee in 
its owm name and as Trustee of an express trust shall be en¬ 
titled to recover judgment for the whole amount so due and 
unpaid. The Trustee shall be entitled to recover judgment 
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as aforesaid either before or after or during the pendency 
of any proceeding for the enforcement of the lien of this 
Deed of Trust and its right to recover any suc)i judgment 
shall not be affected by any sale hereunder or t^y the exer¬ 
cise of any other right, power or remedy for the enforce¬ 
ment of the provisions of this Deed of Trust or by the fore¬ 
closure of the lien thereof; and in case of a sale of the mort¬ 
gaged property or any part thereof and of the application 
of the proceeds of sale to the payment of the indebtedness 
represented by the bonds, coupons and claims for interest, 
and taxes, the Trustee in its own name and as Trustee of 
an express trust shall be entitled to receive and to enforce 
payment of any and all deficiency or amounts then remain¬ 
ing due and unpaid upon any or all of the boncjs then out¬ 
standing for the benefit of the holders thereof, and shall be 
entitled to recover judgment for any portion pf such in¬ 
debtedness remaining unpaid, with interest. ^?o recovery 
of any judgment by the Trustee and no levy of!any execu¬ 
tion under any such judgment upon property subject to the 
lien of this Deed of Trust or upon any other property shall 
in any manner or to any extent affect or impairj the lien of 
the Trustee upon the mortgaged property or any part 
thereof or any rights, powers or remedies of the Trustee 
hereunder or any rights, powers or remedies of the holders 
of said bonds and coupons, but such lien, rights, powers 
and remedies shall continue unaffected land unim- 

i 

67 paired as before. Any moneys thus collected by the 
Trustee under this Section shall be applied by the 
Trustee as and in the manner provided for in Section 3 of 
this Article. j 

Waiver and Estoppel of Company. 

Section 6. The Company will not at any time insist upon 
or plead, or in any manner whatsoever take the benefit or 
advantage of any extension law now or at any j time here¬ 
after in force, nor will it claim, take or insist on any benefit 
or advantage from any law now or hereafter in force pro¬ 
viding for the valuation or appraisement of the mortgaged 
property or any part thereof prior to any sa^e or sales 
thereof to be made pursuant to any provision herein con¬ 
tained, nor will it apply for or obtain any order} or decree 
of any court of competent jurisdiction for the aiccomplish- 
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ing of any of the aforesaid purposes, and it hereby ex¬ 
pressly waives all benefits and advantage of any such law 
or laws, orders or decrees and covenants that it will not 
hinder, delay or impede the execution of any power herein 
granted and delegated to the Trustee, but that it will suffer 
and permit the execution of every such power as though no 
such law or laws had been made and enacted. 

Bondholders ’ Right to Act. 

Section 7. Whenever under the provisions hereinabove 
contained it shall have become the duty of the Trustee to 
institute legal proceedings upon the written request of the 
requisite number of bondholders and upon deposit or ten¬ 
der of deposit of the requisite number of bonds, with the 
Trustee, and upon tender of proper indemnity, and the 
Trustee shall have wrongfully or unreasonably refused or 
failed to act within twenty (20) days after such request and 
tender of indemnity, then and in any such case, but under 
no other condition, the same number of bondholders who 
under the provisions hereof have the right to demand 
68 action by the Trustee, may jointly institute such pro¬ 
ceedings in law or equity as it was the duty of the 
Trustee to institute, but for the legal benefit of all holders 
of the bonds and coupons then outstanding. Every holder 
of any of the bonds hereby secured, including pledges, ac¬ 
cepts the same subject to the express understanding and 
agreement that every right of action, whether at law or in 
equity, upon or under this Deed of Trust, is vested ex¬ 
clusively in the Trustee as Trustee of an express trust, and 
under no circumstances shall the holder of any bond or 
coupon, or any number or combination of such holders, 
have any right to institute any action at law upon any bond 
or bonds or any coupon or coupons, or otherwise, or any 
suit or proceeding in equity or otherwise, except in case of 
refusal on the part of the Trustee to perform any duty im¬ 
posed upon it by this Deed of Trust after request in writing 
by the holder or holders of at least twenty-five per centum 
(25%) in amount of said bonds as aforesaid. No action at 
law or in equity shall be brought by or on behalf of the 
holder or holders of any bonds or coupons, whether or not 
the same be past due, except by the Trustee or by the 
requisite number of bondholders acting in concern under 
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the provisions of this section for the benefit 
holders. 

Article Eight. 


of all bond- 


Rights and Powers of Trustee . 


Responsibility of Trustee Limitedl 

Section 1. The recitals of fact contained herein and in the 
bonds issued hereunder shall be understood a3 made solely 
by the Company and not as made or vouched for by the 
Trustee. The Trustee shall have no responsibility for the 
validity of the lien of this Deed of Trust or {he execution 
or acknowledgment thereof, nor as to the title, value 
69 of extent of the security afforded hereby, and shall 
be under no obligation to see to the recording, regis¬ 
tration, filing or refiling of this instrument, or any instru¬ 
ment of further assurance, or to the giving of any notice 
thereof, or to see that any of the property intended now or 
hereafter to be conveyed in trust hereunder id subjected to 
the lien hereof or to see to the use or application of the 
bonds or their proceeds. 

! 

Proof of Bond Ownership. 

Section 2. The Trustee shall be under no obligation to 
recognize any person, firm or corporation as the holder or 
owner of anv of the bonds secured herebv, or to do or re- 
frain from doing any act pursuant to the request of any 
person, firm or corporation, professing to bd or claiming 
to be such holder or owner, until such supposed holder or 
owner shall produce the said bonds and deposit the same 
with the Trustee. But all powers and rights of action here¬ 
under may be exercised and enforced at all jtimes by the 
Trustee, at its election, without the possession or produc¬ 
tion of any of said bonds or coupons, or prqof of owner¬ 
ship thereof at any time whatsoever. The Trustee shall 
not be personally liable for any debts contracted by it nor 
for damages to persons or property incurred f>y it, nor for 
damages to persons or property of any kind whatsoever, or 
for salaries or non-fulfillment of contractsj during any 
period wherein it shall manage the trust estate or premises 
upon entry. 


i 

i 
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Trustee Liable Only for Gross Negligence or Wilful Mis¬ 
conduct. 

Section 3. The Trustee shall not in anv wav be liable for 

» * 

the consequence of any breach of the covenants herein con¬ 
tained, or for anv act done or anvthing omitted hereunder 
by the Company, and in no event shall the Trustee be liable 
to any bondholder, except for gross negligence or wilful 
misconduct or neglect. It shall be no part of the 
70 duty of the Trustee to effect or collect insurance 
against fire or other damage on any portion of said 
premises or to renew any policies of insurance or to in¬ 
quire or keep informed as to the performance or observ¬ 
ance of any covenant or agreement on the part of the Com¬ 
pany, under this Deed of Trust, or to pay any taxes, assess¬ 
ments, or other charges upon the premises or to do any 
other thing not affirmatively and expressly agreed to be 
done by it hereunder. 

Trustee’s Indemnitv. 

Section 4. The Trustee shall not be under obligation to 
defend any suit or proceedings brought against it by reason 
of any matter or thing connected with the trusts hereby 
created or by reason of being the Trustee hereunder, or to 
take any action toward the execution or enforcement of 
anv trust herebv created, unless reasonablv indemnified bv 
the Company, or by said bondholders, or some of them, to 
the satisfaction of the Trustee, against all loss, costs, dam¬ 
ages and expenses which might result therefrom or be oc¬ 
casioned thereby; Provided, however, that nothing herein 
in this Section contained shall affect any discretion herein 
given to the Trustee to determine whether any action shall 
be taken. 

Where the Trustee has demanded or received indemnitv 

* 

under the provisions of this Trust Deed, and it shall after¬ 
ward appear in the judgment of the Trustee that the in¬ 
demnity so demanded or received is or may become in¬ 
sufficient, the Trustee shall not be required to take any fur¬ 
ther action hereunder until additional indemnity shall have 
been furnished to the said Trustee. 

The Trustee shall be entitled to be reimbursed for all 
proper outlays of every sort and nature by it incurred in 
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the discharge of said trust, or in defense £>f any suit 

71 or proceeding brought against it as Trijistee here¬ 
under, and to receive a reasonable and proper com¬ 
pensation for any duty that it may at any time perform in 
the discharge of said trust or in defense of such proceeding, 
and all such fees, commissions, compensation^ and dis¬ 
bursements, including reasonable attorney’s feesj, shall con¬ 
stitute a first lien on said premises. 

Trustee May Rely on Evidence of Authority. 

Section 5. The Trustee shall be entitled to act upon any 
notice, request, consent, certificate, bond, letterj, telegram, 
or other instrument or paper believed by it to be genuine 
and to have been properly executed, and shall be entitled, 
but not required, to receive as conclusive proof pf any fact 
or matter required to be ascertained by it thereunder, a 
certificate signed by the Company, unless in tljis Deed of 
Trust otherwise specifically provided, and an> 1 such cer¬ 
tificate or evidence prescribed by this Deed of Trust which 
the Trustee may accept shall be full protection ;and justifi¬ 
cation for anything suffered or done by the jTrustee in 
good faith in reliance thereupon. 

Trustee to Represent Bondholders in All Proceedings. 

Section 6. It is covenanted and agreed that in all actions, 
suits, or proceedings, or dealings or transactions in any 
way affecting or relating to this Deed of Trust, or to the 
premises or to the property covered by the lien qf this Deed 
of Trust, or any part thereof, or to the title thereto, the 
Trustee shall be deemed the representative off the bond¬ 
holders, and in no case shall it be necessarv toj notifv anv 
bondholder or to make any bondholders a palrty to any 
action, suit or proceeding for the purpose of binding or 
concluding him. The Trustee is hereby empowered to join 
the Company in modifving, amending, altering or supple¬ 
menting this Deed of Trust in its absolute discretion, if it 
shall deem that the same is consistent with tjlie best in¬ 
terests of the bondholders. The Trustee is also 

72 hereby empowered to consent to the renewal, re¬ 
placement or substitution of any of tl^e property 

covered by the lien of this Deed of Trust, ^s provided 
herein. 


i 

i 
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Trustee Empowered to Join in Deed for Public Purposes. 

The Trustee is also hereby empowered in its absolute 
discretion and whenever the occasion therefor may arise, 
to join with the Company in any instrument or deed dedi¬ 
cating any part of said premises for use as a public walk, 
highway, or alley, or parkway, or in subdividing or plat¬ 
ting said premises or any part thereof, or in vacating any 
now or then existing plat or subdivison or any part thereof, 
when and if the Trustee shall regard the same for the best 
interests of the bondholders, and its decision as to the 
necessity or expediency therefor shall be binding upon the 

bondholders and each of them. The Trustee is also herebv 

* 

empowered, in its absolute discretion and whenever the 
occasion therefor may arise, to join in and enter into any 
lawful contract or arrangement with the Company and 
owner or owners for the time being, of any adjoining prem¬ 
ises, fixing anv dividing or boundarv line which mav be in 
dispute or respecting the erection or construction of any 
party or division wall or any party caissons upon or along 
any dividing line between the said demised premises and 
any adjoining premises, including any contract terminat¬ 
ing, abrogating, extending or modifying any such new or 
existing agreement. And it is hereby covenanted and 
agreed that any action taken by the Trustee, pursuant to 
the authority vested in it by this Section, shall be conclu¬ 
sive and binding upon every bondholder and every person 
at any time claiming or to claim under this Deed of Trust, 
and in no event shall the assent of any bondholder or per¬ 
son as aforesaid, other than the Trustee, be required to 
give binding effect to any such modification, amend- 
73 ment or revision of this Deed of Trust, or any such 
contract or arrangements as hereinabove in this Sec¬ 
tion specified. Provided, however, that the provisions of 
this Section shall be construed as optional with the Trustee 
and shall not be deemed in any sense obligatory or as im¬ 
posing any affirmative duties on the Trustee. 

Expenses of Legal Proceedings. 

Section 7. In case of any suit or proceeding in any way 
relating to or affecting said mortgaged property, wherein 
said Trustee, or said bondholders, or any of them, shall be 
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a party or parties, reasonable compensation i[or services 
of the Trustee and all court costs and reasonably necessary 
expenses incurred by the Trustee, including attorney’s 
fees, stenographers’ charges and costs of procuring ab¬ 
stracts of title and continuations thereof, or of d title policy 
or a continuation thereof, and costs of procuring testimony 
and evidence and statements of witnesses and documentary 
evidence, if anv incurred bv said Trustee in oil about such 
suit or proceeding or in the preparation therefor, shall be 
allowed to and paid to the Trustee by the Company on 
demand, and shall be a charge on the mortgaged premises 
prior and paramount to the bonds hereby secured, and 
shall become so much additional indebtedness secured by 
this Deed of Trust, and, wdierever possible, sljiall be pro¬ 
vided for in any judgment or decree in such proceeding. 

. 

Rights of Trustee. 

Section 8. It is hereby further covenanted and agreed, 
and this trust is accepted upon the express condition that 
the said Trustee shall not incur any liability pr responsi¬ 
bility whatever in consequence of permitting pr suffering 
the Company to remain or be in possession of the mort¬ 
gaged property, and to use and enjoy the same, nor 
74 shall it become liable or responsible tjor any de¬ 
struction, loss, injury or damage which may be done 
or happen to the mortgaged property either by said Com¬ 
pany or its agents, servants, lessees, or by any person or 
persons whatever, or by or from any accident ojr any cause 
whatever. 

Agents. 

The Trustee may select and employ in and about the 
execution of any of the duties incumbent upon i^; hereunder 
suitable agents and attorneys. The Trustee sjhall not be 
answerable for the default or misconduct of any agent or 
attorney so employed by it if such agent or attorney shall 
have been selected with reasonable care. 

Advice of Counsel. 

The Trustee may advise with legal counsel and any 
action under this instrument taken or suffered in good 
faith by the Trustee, in accordance with the opinion of such 
counsel, shall be conclusive on the Company j and on all 
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holders of the bonds and interest coupons secured by this 
Deed of Trust, and the Trustee shall be fully protected in 
respect thereof. 

Error of Judgment. 

The Trustee shall not be liable for any error of judgment 
nor for any act done or step taken or omitted nor for any 
mistakes of fact or law, nor for anything which it may do 
or refrain from doing in good faith, nor generally shall it 
have any accountability hereunder except for its own wil¬ 
ful default. 

Compensation. 

The Company from time to time shall pay to the Trustee 
a reasonable compensation for all services rendered here¬ 
under, and it shall also pay all the reasonable charges, 
counsel fees and other disbursements of the Trustee, and 
those of its attorneys, agents and employees, incurred in 
and about the administration and execution of the trusts 
hereby created, and the performance of its powers 
75 and duties hereunder. In default of such payments 
by the Company the Trustee shall have a lien there¬ 
for on the trust estate and the proceeds thereof paramount 
to the lien of the bonds secured and outstanding hereunder. 
The Trustee shall be reimbursed by the Company, and shall 
likewise have a paramount lien on the collateral securities 
and other mortgaged property and proceeds to indemnify 
and hold it harmless against any liability, charge, assess¬ 
ment or expense it may sustain or incur in the premises, 
including debts contracted by it and against the cost and 
expense of defending against any alleged liability in the 
premises of any character whatsoever. 

Article Nine. 

Successors in Trust . 

Resignation of Trustee. 

Section 1. The Trustee, or its successors in trust, or any 
other Trustee hereafter appointed, may resign and be dis¬ 
charged of the trust hereby created, by written notice of 
such resignation sent by registered mail to the Company; 
such resignation shall take effect thirty (30) days after the 
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mailing of such notice, unless a successor Trustee as herein 
provided shall immediately accept and assume ttle office and 
duties of Trustee hereunder. Any such Trustee may also 
be removed by an instrument in writing signed by the hold¬ 
ers of not less than two-thirds in amount of the bonds 
hereby secured, and then outstanding, and recorded in the 
offices where this instrument has been recorded. 

Appointment of Successor TrusteeJ 

Section 2. In case at any time any Trustee hr successor 
in trust hereunder shall refuse to act, resign, or be re¬ 
moved, or otherwise become incapable of acting when and 
while the services of a Trustee shall be required under any 
provisions hereof, G. Bryan Pitts of Washington, D. C., 
shall be, and he is hereby appointed, successor trus- 
76 tee in the trust hereby created; and in the event of 
the sickness, death, resignation, refusal, disqualifi¬ 
cation, or other inability or incapacity of the sqid G. Bryan 
Pitts as successor in trust when and while his services shall 
be required under any provision hereof, Samuel J. Henry 
of Chevy Chase, Maryland, shall be, and he i£ hereby ap¬ 
pointed, second successor in the trust hereby cheated. The 
said G. Bryan Pitts, or said Samuel J. Henij-y, or either 
or both of them, as such successor in trust, shall have 
identically the same title to said premises, and the same 
rights, powers and duties as hereby vested iii or imposed 
upon said The Southern Maryland Trust Company, as 
Trustee. The recital bv anv successor in tru$t in anv in- 
strument executed by him in his official capacity, as afore¬ 
said, of the absence, sickness, death, resignation, refusal, 
disqualification or other inability to act of | the original 
Trustee, or successor in trust, shall be sufficient evidence 
thereof when recorded in the offices where thife instrument 
has been recorded. 

How Otherwise Appointed. ! 

Section 3. In case at any time any Trustee |or successor 
in trust hereunder shall refuse to act, resign or} be removed, 
or otherwise become incapable of acting then, except as 
hereinabove otherwise provided, a successor qr successors 
may be appointed by the holders of a majority in amount 
of the bonds then outstanding by an instrument signed by 
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such bondholders and recorded in the offices where this in¬ 
strument shall have been recorded. But in case no such 
appointment shall be made by the bondholders within ten 
(10) days after the occasion for such appointment has 
arisen, a new Trustee may at any time thereafter be se¬ 
lected and appointed by any court of competent jurisdic¬ 
tion in the premises, upon the application of the 
77 Company or of the holder of any of said bonds, and 
upon such notice as such court shall direct or as shall 
be in accordance with the rules and practice of such court. 
Such new trustee, if appointed by order of court, shall al¬ 
ways be some responsible bank or trust company, having 
a paid-up capital and surplus aggregating at least five hun¬ 
dred thousand dollars ($500,000), if there be such bank or 
trust company willing and able to accept the trust upon 
reasonable and customarv terms. 

Acknowledgment by New Trustee. Conveyance to New 

Trustee. 

Section 4. Any new Trustee appointed hereunder shall 
execute, acknowledge and deliver to the Company an instru¬ 
ment accepting such appointment hereunder, which said 
acceptance shall be duly recorded in the offices where this 
instrument shall have been recorded, and thereupon such 
new trustee shall become vested with identically the same 
title to said mortgaged property and the same rights and 
powers, subject to the same duties, as the trustee whom or 
which he or it is to succeed; but the trustee ceasing to act 
shall, nevertheless, on the written request of the Company 
or of the new trustee, and at the Company’s expense, exe¬ 
cute and deliver an instrument transferring to such new 
trustee, upon the trusts herein expressed, all the estates, 
properties, rights, powers and trusts of the trustee so ceas¬ 
ing to act, and shall duly assign, transfer and deliver all 
property and money held by it to the new trustee, it being 
understood that any cash and other property the custody 
of which is given to the trustee herein named shall always 
be in the custody of its successor in the trust hereunder. 
Should any deed, conveyance or instrument in writing from 
the Company be required by the new trustee for more fully 
and certainly vesting in and confirming to such new trus¬ 
tee such estates, rights, powers and duties, any and all such 
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deeds, conveyances and instruments in \yriting shall 
78 on request be executed, acknowledged ajid delivered 
by the Company. 

i 

I 

Merger of Trustee. 

Section 5. Any corporation into which anjy corporate 
trustee under this deed of trust, original or successor, may 
be merged or with which it may be consolidated, or any 
corporation resulting from any merger or consolidation to 
which such trustee shall be a party, shall be the successor 
of the trustee under this deed of trust without tjie execution 
or filing of any paper or any further act on thq part of the 
parties hereto. 

Authentication of Bonds. 

Section 6. In case any of the bonds shall have been 
authenticated but not delivered, any such successor trustee 
may adopt the certificate of authentication of the trustee 
or of any successor to it, as trustee hereunder, and de¬ 
liver the same so authenticated, and in case anv of the 
bonds shall not have been authenticated any successor trus¬ 
tee may authenticate such bonds in the name ^>f such suc¬ 
cessor trustee; and in all such cases, such certificates shall 
have the full force which it is anywhere in the bonds or in 
this deed of trust provided that the certificate of the trus¬ 
tee shall have. 

Article Ten. 

Notices . 

Notices, Proof of Ownership, etc., by Bondholders. 

Section 1. Any notice, request or other instrument re¬ 
quired by this Deed of Trust to be signed or executed by 
bondholders may be in any number of concurrent instru¬ 
ments of similar tenor and may be signed or executed by 
such bondholders in person or by agent appointed in 
writing. 

As a condition for acting hereunder, the Trustee may 
demand, but is not hereby obligated to, proof qf the execu- 

5—5848a 
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tion of any such instrument, and of the fact that any per¬ 
son claiming to be the owner of any of said bonds is 

79 such owner, and may further require the actual de¬ 
posit of such bond or bonds with the Trustee. 

The facts and date of the execution of anv such instru- 
ment may be proved by the certificate of any officer in any 
jurisdiction, who by the laws thereof is authorized to take 
acknowledgments of deeds within such jurisdiction, that the 
person signing such instrument acknowledged to him the 
execution thereof, or bv anv affidavit of a witness to such 

7 V «r 

execution sworn to before any such officer. 

The amount of bonds transferable bv delivery held bv 
any person executing any such instrument as a bondholder 
and the face amounts and issue numbers of the bonds held 
by such person and the date of his holding the same, may 
be proved by a certificate executed by any responsible trust 
company, bank, bankers or other depositary in a form ap¬ 
proved by the Trustee, showing that at the date therein 
mentioned such person had on deposit with such depositary 
the bonds described in such certificate. Provided, however, 
that at all times the Trustee may require the actual deposit 
of such bond or bonds with the Trustee. 

Notices to Company. 

Section 2. Anv notice or communication which the Trus- 
tee or the bondholders shall desire to give or serve upon 
the Company, may be given or served by delivering a true 
copy thereof to any officer of the Company, or by sending 
a true copy by registered mail addressed to it at its prin¬ 
cipal office or at the mortgaged premises. 

Notices to Trustee. 

Section 3. Any notice or communication which the Com¬ 
pany or the bondholders may desire to give or serve upon 
the Trustee shall be served personally by delivering a true 
copy thereof to any office of the Trustee or by leav- 

80 ing a true copy thereof for the Trustee with some¬ 
one in authority at the office of The F. H. Smith Com¬ 
pany, or at such other address as the Trustee may from 
time to time furnish the Company or the bondholders in 
writing. In the event that The F. H. Smith Company shall 
not maintain an office at the said address or that the Trus- 
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tee shall not furnish the Company or the bondholders with 
any other address in writing, said notice or communication 
may be served or given by sending the same by registered 
mail addressed to such Trustee, care of The F. H. Smith 
Company. Any notice to the Trustee which may be sent 
by registered mail in accordance with the foregoing provi¬ 
sions shall have the same effect as if the notice had been 
personally served. 

i 

Article Eleven. 

Miscellaneous Provisions. 

Company to Keep Books of Account. 

Section 1. The Company covenants that it will keep 
proper books of account and maintain a modern and stand¬ 
ard accounting system and therein make or cause to be 
made full and complete entries of all dealings and trans¬ 
actions of any kind relating to the property, business and 
affairs of the Company, which said books of Account shall 
at all times be open to the inspection of the Trustee. That 
it will cause said books of account to be audited at least 
once each year by accountants satisfactory to the Trustee. 
That it will furnish to the Trustee a complete copy of such 
audit and of all other audits made during the year in such 
detail as may be satisfactory to the Trustee, j That it wdll 
furnish to the Trustee such other data relating to its busi¬ 
ness and affairs as the Trustee may require. 

Indemnity, Security, etc. 

Section 2. Wherever in this Deed of Trust jthere is any 
provision for any security or securities, indemnity 
81 or indemnity bond or surety bond to be furnished to 
the Company, the Trustee, unless expressly to the 
contrary provided, is hereby expressly authorized to pass 
on the requisite amount, sufficiency, propriety and validity 
of the same, and the decision of the Trustee shall be con¬ 
clusive and binding on said parties and the bondholders; 
provided, however, that the Trustee shall not be liable for 
any action under this section in the absence of bad faith. 

Remedies Cumulative. 

Section 3. Except as herein expressly provided to the 
contrary, no remedy or right herein conferred upon or re- 
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served to the Trustee or to the holders of the bonds hereby 
secured, is intended to be to the exclusion of any other 
remedy or right, but each and every such remedy or right 
shall be cumulative, and shall be in addition to every other 
remedv or right given hereunder and now or hereafter ex- 
isting at law or in equity. No delay or omission to exercise 
any remedy or right accruing on any default shall impair 
any such remedy or right, or shall be construed to be a 
waiver of any such default, or acquiescence therein, nor 
shall it affect any subsequent default of the same or a dif¬ 
ferent nature. Every such remedy or right may be exer¬ 
cised from time to time and as often as may be deemed 
expedient by the Trustee as the case may be or by the hold¬ 
ers of the bonds hereby secured. 

Restoration of Rights. 

Section 4. In case the Trustee or the bondholders shall 
have proceeded to enforce any right under this Deed of 
Trust, by foreclosure, entry or otherwise, and such proceed¬ 
ings shall have been discontinued or abandoned for any 
reason or shall have been determined adversely to the 
Trustee or the bondholders, then and in every such case 
the Company and the Trustee and the bondholders shall be 
restored to their former positions and rights here- 
82 under. 

Covenants and Conditions Binding on Assigns and 

Successors. 

Section 5. The covenants, agreements, conditions, prom¬ 
ises and undertakings in this Deed of Trust, including the 
covenants in regard to insurance, shall extend to and be 
binding upon the successors and assigns of the Company, 
the same as if they were in every case named and ex¬ 
pressed, and all of the covenants hereof shall bind them 
and each of them jointly and severally. 

All of the covenants, conditions and provisions hereof 
shall be held to be for the sole and exclusive benefit of 
the parties hereto and their successors or assigns and of 
the holders of said bonds and coupons. 

No transfer of said mortgaged premises by the Company 
and no extension of time of payment of any of said bonds 
or coupons after such transfer, shall operate to release or 
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discharge the Company, it being agreed that the liability 
of the Company shall continue as principal! until all of 
said bonds and coupons are paid in full, notwithstanding 
any transfer of said premises or subsequent extension of 
time to the then owner, or other act which might serve 
as a legal or equitable discharge of a surety. 

Definitions. 

Section 6. Whenever in this Deed of Trust reference is 
made to the Company, Trustee or to said Th^ F. H. Smith 
Company, it shall be held to apply also to the successor, 
successors or assigns of the party referred to. Wherever 
in this Deed of Trust the word “bond” or “bonds” or 
“bondholder” or “bondholders” is used, it| may, unless 
otherwise specifically provided, be held toj include the 
singular as well as the plural number. The term “major¬ 
ity” or the term “fifty-one per cent” shalfi signify the 
majority or fifty-one per cent, in amiount, respec- 
83 tively, whether so expressed or not. Whenever in 
this Deed of Trust or in the bontfis the word 
“holder” or “owner” or “bearer” is used it shall be 
construed, in the case of a registered bond, to mean the 
party in whose name the bond is registered. The word 

an the Trus- 
successor in 

trust. 

I 

| 

Deed of Trust Unaffected bv Partial Invalidity. 

Section 7. The invalidity of any one or more phrases, 
sentences, clauses or paragraphs shall not affect the re¬ 
maining portions of this Deed of Trust or anV part thereof, 
all of which are inserted conditionally on their being held 
valid in law and in the event that one or more of the 
phrases, sentences, clauses or paragraphs contained herein 
should be invalid, this instrument shall be construed as 
if such invalid phrase or phrases, sentence |or sentences, 
clause or clauses and paragraph or paragraphs had not 
been inserted. 

i 

Company not Entitled to Names of Bondholders. 

Section 8. It is expressly agreed and understood, how¬ 
ever, by the said Company that it shall not jbe entitled at 


“Trustee” shall be held and construed to m^ 
tee for the time being whether original or j 
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any time to the names or addresses of any of the legal 
holder or holders of the bonds at any time outstanding, 
secured by this trust deed. 

Marginal Notes. 

Section 9. The entitlement or headings of the several 
Articles of this Deed of Trust and the marginal notes 
hereon are no part of this indenture and shall not be 
deemed to affect the meaning or construction of any of its 
provisions. 


Testimonium. 

In testimony whereof, on the day and year first here¬ 
inabove written, the said The Rochester Corporation, has 
caused these presents to be duly signed with its corporate 
name by its president, attested by its secretary, and its 
corporate seal to be hereunto affixed, and does 
84 hereby constitute and appoint H. C. Maddux its 
true and lawful attorney-in-fact for it and in its 
name to appear before any officer authorized by law to 
take and certify acknowledgments of conveyances of land 
to be recorded in the District of Columbia and then and 
there to acknowledge and deliver these presents as its 
act and deed; and the said The Southern Maryland Trust 
Company to evidence its acceptance of the trust hereby 
created, has caused these presents to be duly signed with 
its corporate name by its vice-president, attested by its 
secretary, and its corporate seal to be hereunto affixed, 
and does hereby constitute and appoint H. T. Plaster its 
true and lawful attorney-in-fact for it and in its name to 
appear before any officer authorized by law to take and 
certify acknowledgments of conveyances of land to be re¬ 
corded in the District of Columbia and then and there to 
acknowledge these presents and its acceptance of the trust 
hereby created. 

THE ROCHESTER CORPORATION, 

By H. C. MADDUX, 

[corporate seal.] President . 
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Attest: 

JAS. A. MOSS, 

Secretary. 

[corporate seal.] 

THE SOUTHERN MARYLAND TRUST 
COMPANY, 

As Trustee, 

By W. S. COLLINS, 

Vice-President . 

[corporate seal.] 

Attest: 

H. T. PLASTER, 

Secretary . 

Federal Internal Revenue Stamps to tljie amount of 
85 $775.00 have been duly placed on this instrument. 

District of Columbia, ss: 

I 

I, Pearce P. Smith, a Notary Public in and for the Dis¬ 
trict of Columbia aforesaid, do herebv certify that H. C. 
Maddux, who is personally well known to m[e to be the 
person named as Attorney-in-Fact for The Rochester Cor¬ 
poration, in the foregoing and annexed Deed of Trust 
dated the sixth day of July, A. D. 1927, to acknowledge the 
same for and on behalf of The Rochester Corporation, per¬ 
sonally appeared before me in the District of Columbia and 
as Attorney-in-Fact aforesaid, and by virtue bf the power 
and authority in him vested by the aforesaid Dfeed of Trust 
acknowledged the same to be the act and deed of The 
Rochester Corporation, the corporation grantor therein, 
and delivered the same as such. 

Given under my hand and official seal in the District of 
Columbia this 6th day of July, A. D. 1927. j 

[notarial seal.] PEARCE P. SMITH, 

Notary Public, District of Columbia . 

n 

My commission expires November 3, 1931. 

District of Columbia, ss: 

I, Pearce P. Smith, a Notary Public in and for the Dis¬ 
trict of Columbia, aforesaid, do hereby certify that said 

i 
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H. T. Plaster, who is personally well known to me to be the 
person named as Attorney-in-Fact for The Southern Mary¬ 
land Trust Company in the foregoing and annexed 

86 Deed of Trust dated the sixth day of July, A. D. 1927, 
to acknowledge the same for and on behalf of The 

Southern Maryland Trust Company, personally appeared 
before me in the said District of Columbia and, as Attor¬ 
ney-in-Fact aforesaid and by virtue of the power and 
authority in him vested bv the aforesaid Deed of Trust, 
acknowledged the same to be the act and deed of The 
Southern Maryland Trust Company, the Grantee and 
Trustee, for the purposes therein expressed. 

Given under my hand and official seal in the District of 
Columbia, this 6 th day of July, A. D. 1927. 

[notarl\l seal.] PEARCE P. SMITH, 

Notary Public, District of Columbia. 

My commission expires November 3, 1931. 

Guarantee and Assumption by Maddux, Marshall , Moss & 

Mallory, Inc . 

Whereas, Maddux, Marshall, Moss & Mallory, Inc., a cor¬ 
poration duly organized under the laws of the State of 
Delaware (hereinafter called the Guarantor), as an induce¬ 
ment to The Rochester Corporation, a corporation (being 
the same corporation described in and which executed the 
foregoing Deed of Trust dated July 6 , 1927, unto The 
Southern Maryland Trust Company, as Trustee, securing 
an aggregate of One Million Five Hundred and Fifty Thou¬ 
sand Dollars ($1,550,000) of First Mortgage 6 V 2 % Gold 
Coupon Bonds), to the purchase by said The Rochester 
Corporation of the land, premises and personal property 
described in said Deed of Trust, and the issuance, execu¬ 
tion, acknowledgment and delivery by said The 

87 Rochester Corporation of said Deed of Trust and 
the bonds secured thereby, did covenant and agree 

to guarantee and assume the due and punctual performance 
and observance of all the covenants in and conditions of 
said bonds and of said Deed of Trust; and 
Whereas, at a meeting duly called and held the Stock¬ 
holders and the Board of Directors of the Guarantor have 
duly authorized the issuance, execution and delivery of this 
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guarantee and assumption, and also of an indorsement and 
guarantee as hereinafter described upon each and every 
of the aforesaid bonds: ; 

Now, therefore, this indenture witnesseth that said Guar¬ 
antor, in consideration of the premises and of $1.00 to it in 
hand paid by The Southern Maryland Trust (pompany, as 
Trustee (the Trustee in said Deed of Trust); the receipt 
whereof is hereby acknowledged, has guaranteed and as¬ 
sumed, and does hereby guarantee and assume, the due 
and punctual payment of the principal and interest on each 
and every of the bonds secured by the aforesaid Deed of 
Trust according to their tenor, without deduction for taxes 
as therein set forth, and the due and punctual payment of 
the monthly deposits for amortization, interest and Fed¬ 
eral Taxes therein referred to, and the due and punctual 
performance and observance of all the covenants in and 
conditions of said Deed of Trust to be kept o^ performed 
by The Rochester Corporation. 

And said Guarantor, in further evidence of its aforesaid 
covenants and agreements, has executed and jdoes hereby 
agree to execute upon each and every of the aforesaid bonds 
an indorsement and guarantee which shall express to the 
respective bearers thereof, or, if registered, ^o the regis¬ 
tered owner thereof, and to the several bearer^ of the cou¬ 
pons thereto attached the aforesaid obligations of said 
Guarantor. 

88 And said guarantor does hereby expressly waive 
any and all notice of any default or of the non-per¬ 
formance by said The Rochester Corporation; or demand 
for performance or payment upon the happehing of any 
event whatever. Said guarantor herebv consents to anv 
extension of the time of payment of the said bpnds or cou¬ 
pons made or granted in pursuance of any of ^he terms of 
said Deed of Trust, or consented to by the Trustee therein. 
Said guarantor further agrees that it may be joined in any 
action against said The Rochester Corporation and that 
recovery may be had against said guarantor either in such 
action or in any independent action for breach of any of 
the covenants of said Deed of Trust without filrst exhaust¬ 
ing any remedy or claim against said The Rochester Cor¬ 
poration. | 

The foregoing guarantees, promises and agreements are 
made to the Trustee named in said Deed of Trust and to its 
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successor or successors and to each successive holder of 
said bonds and coupon. 

In witness whereof, Maddux, Marshall, Moss & Mallory, 
Inc., has caused this guarantee to be signed in its name by 
its President and its corporate seal to be hereunto affixed 
duly attested by its Secretary this 6th day of July, A. D. 
1927. 


MADDUX, MARSHALL, MOSS & 
MALLORY, INC., 

By H. C. MADDUX, 

President . 


[corporate seal.] 


Attest: 

JAS. A. MOSS, 

Secretary. 



Plaintiff’s Exhibit No. 2. 


Filed Jul. 7, 1930. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 51379. 

Properties Investment Corporation, a Corporation, 

Plaintiff, 

v. 

The F. H. Smith Company, a Corporation, et al., 

Defendants. 


Order . 

This cause coming on to be heard on the rule to show 
cause why substituted trustees, depositaries and registrars 
should not be appointed, it is by the Court, this 7" day of 
July, 1930, 

Adjudged, ordered, and decreed 

1. That American Security and Trust Company of Wash¬ 
ington D. C., is hereby appointed Trustee and Registrar to 
act under a certain deed of trust executed by the Rochester 
Corporation under date of July 6, 1927, conveying in trust 
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certain real property in the District of Columbia known and 
described as follows: 

Lot Nineteen (19) in Heirs of John Davidson’s Subdi¬ 
vision of Square two hundred forty-eight (248) as per plat 
recorded in Liber N. K. folios sixty-seven (67|) and sixty- 
eight (68) of the records of the Office of the Surveyor of the 
District of Columbia: ! 

Also Lot sixty (60) in the subdivision made by Charlotte 
M. Bridge acting by her attorney, Thomas H|. Looker, of 
Subdivision Lots twenty (20) twenty-one (21) and twenty- 
two (22) in Square two hundred forty-eight (248) as per 
plat of said subdivision recorded in Liber twenty- 
90 eight (28) folio one hundred seventeen |(117) of the 
records of the Office of the Surveyor of!the District 
of Columbia. 

and in the place of the defendant G. Bryan Fittjs, Successor 
Trustee to Southern Maryland Trust Company, the trustee 
named in said deed: and in place of the defendant The F. H. 
Smith Company, the Registrar named in said deed of trust, 
with full power and authority to said American Security and 
Trust Company to exercise any and all powers, granted to 
the Trustee, or Successor Trustee, and to the Reigstrar in 
the said deed of trust. 

2. That National Savings and Trust Company of Wash¬ 
ington, D. C., is hereby appointed Trustee, Depositary and 
Registrar to act under a certain collateral truipt indenture 
executed by the Plaintiff, Properties Investment Corpora¬ 
tion, under date of December 10, 1928, conveying in trust 
certain collateral securities, including certain general mort¬ 
gage bonds issued under a certain other deed (if trust con¬ 
veying the real property hereinbefore mentidned, as de¬ 
scribed in Paragraph- Eight and Nine of the ^ill of Com¬ 
plaint; and in place of the defendant Columbia Trustee 
and Registrar Corporation, the Trustee and the Registrar 
named in said collateral trust indenture; and in place of 


Depositary 
full power 


the Defendant The F. H. Smith Company, the 
named in said collateral trust indenture, with 
and authority to said National Savings and Trujst Company 
to exercise any and all powers granted to the Trustee, to the 
Depositary and to the Registrar in the said collateral trust 
indenture. 

ALFRED A. WH^AT, 

Chief Justice. 
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91 Plaintiff's Exhibit No. 3. 

Auction Sales. 

Tuesday, March 1, 1932. 

Thos. J. Owen & Son, Auctioneers, 1431 Eye Street 

Northwest. 

Trustee’s Sale of the Valuable Eleven-story Basement and 
Subbasement Brick and Stone Hotel Property Known 
as the Hamilton Hotel , Located at the Northeast Corner 
of Fourteenth and K Streets Northwest . 

Because of default in the terms and conditions of, and 
by virtue of a certain deed of trust executed by the Roches¬ 
ter Corporation, a Delaware corporation, dated July 6, 
1927, recorded among the land records of the District of 
Columbia in Liber 5908 at folio 183 et seq., and at the re¬ 
quest of over twenty-five per centum of the holders of the 
bonds secured therebv the undersigned substituted trustee, 
by appointment of the Supreme Court of the District of 
Columbia, in Equity Cause No. 51379, will offer for sale 
at public auction in front of the premises, on Tuesday, the 
first day of March, A. D. 1932, at four o’clock P. M., the 
following described land and premises situate in the City 
of Washington, District of Columbia, and which is de¬ 
scribed as follows: Lot 19 in heirs of John Davidson’s sub¬ 
division of square 248, as per plat recorded in Liber N. K., 
folios 67 and 68 of the Records of the Office of the Surveyor 
of the District of Columbia. Also lot 60 in the subdivision 
made by Charlotte M. Bridge, acting by her attorney, 
Thomas H. Looker, of subdivision lots 20, 21 and 22 in 
square 248, as per plat of said subdivision recorded 

92 in Liber 28, folio 117, of the Records of the Office of 
the Surveyor of the District of Columbia; together 

with the improvements consisting of the “Hamilton 
Hotel,” and all furnishings, fittings and fixtures contained 
therein, as described in said deed of trust. 

Terms of Sale.—One-third of the purchase price to be 
paid in cash on or before March 31, 1932, balance in two 
equal installments payable in one and two years from date 
of sale, with interest thereon at the rate of 6 per cent per 
annum from day of sale, said interest payable semi¬ 
annually, and to be secured by first deed of trust on the 
property sold; or all cash, at the option of the purchaser. 
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The trustee will receive no bid from anyone offering to bid 
who shall not at or before the hour of sale, or aUy adjourn¬ 
ment thereof, deposit with said trustee, as a pledge that 
such bidder will make good his bid in case of its acceptance, 
a deposit of $25,000, either in cash or certified! check on a 
local bank or trust company, made or endorsed payable 
to the undersigned trustee, or in lieu thereof bonds of the 
par value of $50,000, in form transferable lj>y delivery, 
secured by said deed of trust, said bonds to fyave all un¬ 
paid coupons attached thereto. The deposit ofj any unsuc¬ 
cessful bidder will be returned to him immediately after 
the sale. In case any successful bidder shall fail to com¬ 
plete his purchase by March 31, 1932, in accordance with 
the said terms of sale, said deposit may be forfeited at the 
option of the trustee. The trustee reserves fhe right to 
reject any and all bids and withdraw the property from 
sale. Adjustments with respect to taxes, assessments, in¬ 
surance, rentals, income from operation of property, in¬ 
terest and all other adjustments shall be made as of 
93 the date of sale. The trustee, however, vjill continue 
to manage and operate said property, and collect the 
income therefrom from date of sale to date of transfer 
upon existing terms as set forth in said deqd of trust. 
After settlement of sale said trustee will not be responsible 
for any bills or expenses incurred in the management or 
operation of said property. Terms of sale to f>e complied 
with by March 31, 1932; otherwise the trustee Reserves the 
right to resell the property at the risk and cost of the de¬ 
faulting purchaser, upon the foregoing terms, ^fter adver¬ 
tisement of such resale to be published threq times per 
week for two successive weeks in two newspapers published 
in Washington, D. C. 

AMERICAN SECURITY ANDi TRUST 
CO., ! 

By CORCORAN THOM, 

President , Substituted Trustee u\ider said 
Deed of Trust of the Rochester Corpora¬ 
tion , Appointed in Equity Cquse No. 
51379, Supreme Court , D . C. 

A.ttest * 

[seal.] A. H. SHILLINGTON, 

Assistant Secretary. 

McKENNEY, FLANNERY & CRAIGHILL, 

Hibbs Building, Attorneys for. Trustee. 
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Plaintiff’s Exhibit 4. 


Hotel Hamilton, Washington, D. C. 


Summary from Accountant's Statement of Operations 2/1/311-2/31/31. 


Revenue. 

Rooms. $257,044.33 

Restaurant. 145,519.02 

Beverages.. 6,992.00 

Telephone.. 21,276.00 

Valet. 5,157.60 


Cost of 

sale. Payroll. 

. $33,244.51 

$59,192.66 53,069.44 

3,113.07 . 

16,564.89 2,662.50 

744.10 1,765.85 


Other Departmental 
expenses. profit. 

$18,291.53 $205,508.29 
32,753.04 503.88 

. 3,878.93 

509.36 1,539.25 

69.08 2,578.57 


Concessions. 


$435,988.95 $79,614.72 $90,742.30 $51,623.01 $214,008.92 
. 9,582.56 


$223,591.92 

Less: 


Unallocated general expense. 

Engineers Department. 

Amortization Bld’g Imps. 

Depreciation on equipment purchased since 2/1/31.. 

$74,840.10 

33,955.64 

1,025.27 

2,604.62 

112,425.63 

Deduct: 


$111,165.85 

Real estate tax 11 months. 

Income tax at source. 

22,597.07 

310.78 

22,907.85 





$88,256.00 


Note. —Cash on hand 12/31/31, $96,019.15. 



Memorandum, 


Plaintiff’s Exhibit No. 5, attached hereto, is the same as 
the first part of “Committee Exhibit D”, attached to An¬ 
swer of Defendants George E. Roosevelt, et al., at page — 
of this transcript. 

Separate Answer of American Security and Trust 

Company, Trustee, to Amended and Supplemental Bill, 

Filed March 30, 1932. 

*•***•• 

Now comes the American Security and Trust Company, 
Trustee, and for its separate answer to the amended and 
supplemental bill of complaint filed by the plaintiff in the 
above entitled cause, respectfully represents unto the Court 
as follows: 

1. This defendant admits the allegations of the first para¬ 
graph of said Bill. 
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2. In answer to the second paragraph of the Bill, this 
defendant denies that Hamilton Hotel, Inc., was the pur¬ 
chaser of the Hamilton Hotel property at the auction sale 
therein mentioned and, on the contrary, alleges that the 
Hamilton Hotel Corporation was the purchaser. Defend¬ 
ant admits the other allegations of said second paragraph. 

3. In answer to the third paragraph of the Bill, this 
defendant admits that there was recorded in the land 
records of the District of Columbia in Liber 5908, folio 183, 
et seq., a deed of trust securing a total indebtedness or bond 

issue in the sum of $1,550,000 on the Hamilton Hotel 
96 property, in which the Southern Maryland Trust 
Company was named as Trustee, and ^dmits that 
Plaintiff’s Exhibit No. 1 is a true copy of said deed of trust 
and that Sections 1, 2 and 3, of Article Nine, ane correctly 
quoted therefrom in said third paragraph. 

This defendant, being without sufficient knowledge or 
information, can neither admit nor deny the allegation that 
the Southern Maryland Trust Company accepted the duties, 
powers and obligations imposed upon it by the terms of 
said trust and was performing its duties as trustee until 
December 13th, 1929. This defendant denies th^ other alle¬ 
gations of the third paragraph relating to the Southern 
Maryland Trust Company except in so far as they conform 
to the following allegations: Upon application of George 
W. Page, State Bank Commissioner of Maryland, the Cir¬ 
cuit Court of Prince Georges County, Marylajnd, on De¬ 
cember 13, 1929, appointed that official Receiver of the 
Southern Maryland Trust Company and, on th^ same date, 
said Receiver closed the doors of said Trust Company and 
it did no business from that date until March 26,1930, when 
the Receivership was terminated and said Trust Company, 
having been reorganized with its capital stock reduced from 
$200,000 to $150,000, and its principal officers changed, re¬ 
opened its doors and it has ever since been engaged in a 
general banking business in Maryland, but sinc^ December 
13, 1929, said Southern Maryland Trust Company has not 
acted as Trustee under said deed of trust, nor claimed the 
right to do so. This defendant admits that oh March 22, 
1930, G. Bryan Pitts executed an instrument, ih which he 
recited the inability of the Southern Maryland 'jrrust Com¬ 
pany to act as Trustee under said deed of tru$t and said 
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instrument was recorded on April 1, 1930, among the land 
records of the District of Columbia, in Liber 6432, folio 
449, et seq. 

97 Further answering the allegations of said third 
paragraph, this! defendant says that under Article 

Nine, Section 2, of said deed of trust, quoted in said third 
paragraph of the bill, when the State Bank Commissioner 
was appointed Receiver of the Southern Maryland Trust 
Company and that Company ceased doing business and be¬ 
came unable to act as Trustee on December 13, 1929, G. 

Brvan Pitts automaticallv became the Successor Trustee 
* •* 

under said deed of trust with identically the same rights, 

powers and duties and with the same title to said property 

as if he had been named original Trustee thereunder, and 

the said instrument executed by him on March 22,1930, and 

recorded April 1, 1930, was only evidence of an event that 

had already occurred, namelv, the inability of the said 
• * * * •> 

Trust Company to act as Trustee from and after December 
13, 1929. 

This defendant denies the allegation that an instrument 
was filed of record conveying said Hamilton Hotel prop¬ 
erty from The Rochester Corporation to the Properties In¬ 
vestment Corporation as alleged in said third paragraph, 
but defendant alleges, upon information and belief, that on 
or about December 10, 1928, the said property was con¬ 
veyed by The Rochester Corporation to Hamilton Hotel, 
Inc., and by the latter to Properties Investment Corpora¬ 
tion. 

This defendant denies the allegations of the third para¬ 
graph of the bill relating to the so-called “general mort¬ 
gage” and other incumbrances on said property junior to 
said first deed of trust of July 6, 1927, (Plaintiff’s Exhibit 
No. 1), and further answering said allegations says, upon 
information and belief, that on or about December 10, 1928, 
the Properties Investment Corporation executed a general 
mortgage conveying said property to The Union Trustee 
Company, Trustee, to secure an issue of bonds in 

98 the principal sum of $1,250,000, bearing interest at 
6M>%, and said general mortgage bonds were pledged 

as part of the collateral covered by a deed of trust dated 
December 10, 1928, from the Properties Investment Cor¬ 
poration to the Columbia Trustee and Registrar Corpora- 
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tion, Trustee, to secure a Collateral Trust bond issue of 
$1,050,000, bearing interest at 7%. 

This defendant admits that on May 8th, 1930, a suit was 
filed on the equity side of the Supreme Courtl of the Dis¬ 
trict of Columbia, entitled “Properties Investment Cor¬ 
poration, plaintiff, v. The F. H. Smith Compariy, et al., No. 
51379,’ ’ in which the Properties Investment Corporation 
alleged that it was the owner of the Hamilton Hotel prop¬ 
erty. Said suit named as defendants only The F. H. Smith 
Company, G. Bryan Pitts and the Columbia Trustee and 
Registrar Corporation, but the last named defendant was 
trustee under the collateral trust above described and not 
under the general mortgage as alleged in the bill. Defend¬ 
ant admits that Samuel J. Henry was not nam^d as defend¬ 
ant in said suit. No bondholders were named as defend- 
ants therein, except The F. H. Smith Company, which, this 
defendant is informed and believes, owned a large block of 
said first mortgage bonds, and except G. Brypn Pitts, who 
may have owned some of said bonds. This defendant has 
no information or knowledge as to whether any other bond¬ 
holders had notice of the proceedings in sajd suit until 
after the signing of the decree appointing this defendant 
successor trustee. 

Being without sufficient information or knowledge, this 
defendant can neither admit nor deny the allegation of said 
third paragraph that the plaintiff herein, Geqrge Wright, 
did not know “until recently” of the circumstances 
99 concerning the appointment of this defendant as 
trustee, or of any question as to the legality of such 
appointment, but this defendant believes that some time 
prior to March 1,1932, plaintiff knew of the proposed terms 
of sale of said Hamilton Hotel property. Further answer¬ 
ing the allegations of the bill concerning plaintiff’s knowl¬ 
edge of said proceedings in which this defendant was sub¬ 
stituted as trustee, this defendant avers that Ion or about* 
June 15, 1931, pursuant to notice given by this defendant 
by mail and by public advertisement in the newspapers, the 
plaintiff presented for payment and accepted payment, 
from this defendant, as Trustee, of interest due July 6, 
1930, on one 6M>% coupon bond of The Rochester Corpora¬ 
tion in the principal amount of $500, No. 2922, which bond 
the plaintiff claimed to own, and plaintiff thep knew that 

6—584 8a 
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this defendant was acting as substituted trustee under said 
deed of trust of July 6, 1927, and this defendant is advised, 
believes and avers that plaintiff is guilty of laches in failing 
to institute this suit prior to March 1, 1932, and is estopped 
from now attacking the validity of the appointment of this 
defendant as substituted trustee. 

This defendant admits that on or about June 18, 1930, 
G. Brvan Pitts filed among the land records of the District 
of Columbia an instrument in which he undertook to resign 
as successor trustee. This defendant also admits that on 
July 7th, 1930, without naming any other parties as defend¬ 
ants in said equity cause No. 51,379, the Court signed a de¬ 
cree appointing this defendant as Trustee and Registrar 
under said deed of trust of July 6,1927, in place of G. Bryan 
Pitts, who was therein described as “Successor Trustee to 
Southern Maryland Trust Company’’ and this defendant 
admits that Plaintiff’s Exhibit No. 2 is a true copy of said 
decree, but this defendant denies that said decree was 
100 signed without notice to any party in interest and 
without anv action other than that recited in said 
bill, and, on the contrary, avers that each of the defendants 
named in said Equity Cause No. 51,379, said defendants be¬ 
ing parties in interest, was served personally with process 
and with a rule to show cause why the prayers of the bill 
should not be granted. The F. H. Smith Company filed a 
consent answer thereto, and a hearing was held before 
Chief Justice Wheat before said decree was signed. 

4. Answering the fourth paragraph of the Bill, this de¬ 
fendant admits that on September 15, 1930, this defendant 
filed in Liber 6483, at folio 369, of the land records of the 
District of Columbia, a paper dated September 11, 1930, in 
which it undertook to’ accept and did accept the trusteeship 
under the terms of said order of July 7, 1930, and admits 
that, as such trustee, this defendant did not take over the 
actual management and possession of said property until 
February 1, 1931, but as early as August 1, 1930, this de¬ 
fendant began to perform the duties of trustee by calling 
upon the former trustee and depositary for an accounting, 
investigating the insurance on the property, and by making 
demands upon the Properties Investment Corporation for 
interest and amortization payments and ever since Septem¬ 
ber 11,1930, this defendant has acted as and performed the 
duties of trustee. Default in payment of taxes, interest 
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and amortization having occurred and continued, this de¬ 
fendant, as trustee, took actual possession of said property 
on February 1, 1931, and has ever since operated it, in ac¬ 
cordance with the provisions of the deed of trust. This 
defendant admits that all of the foregoing actions were 
taken without naming the Southern Maryland Trust 

101 Company or Samuel J. Henry as defendants in 

Equity Cause No. 51,379, and without fqrmal volun¬ 
tary resignations being executed by said Southern Mary¬ 
land Trust Company or Samuel J. Henry, but the officers of 
said Trust Company and said Henry had actual knowledge 
of the appointment of this defendant as truste^, knew that 
this defendant was acting as trustee and sajd Southern 
Maryland Trust Company and Henry claimed no right to 
act as trustee, but voluntarily, by their inaction and failure 
to perform the duties of trustee, relinquished any and all 
rights, powers and duties which they, or either of them, 
may have had theretofore under the terms of $aid deed of 
trust. | 

5. This defendant admits the allegations of the first sub- 
paragraph of the fifth paragraph of the bill, ^nd further 
answering said sub-paragraph says that the property was 
advertised for sale in excess of the requirements of the 
deed of trust, Section 1 (a), Article 7, of whi^h provided 
that the sale should be advertised only three times each 
week in two daily newspapers published in the District of 
Columbia for two successive weeks next prior tjo such sale. 

In answer to the second sub-paragraph of the fifth para¬ 
graph of the bill, this defendant denies that the terms of 
sale were unreasonable, unjust and injurious to the inter¬ 
ests of the bondholders other than those in the control and 
possession of the Bondholders Committee. Tjhis defend¬ 
ant, being without sufficient information or knowledge, can 
neither admit nor deny the allegations of said sub-para¬ 
graph as to the efforts of plaintiff’s counsel th procure a 
loan on said property. 

In answer to the third sub-paragraph, this defendant 
denies that it knew that the condition described by plaintiff 
existed, and, upon information and belief, denies that 

102 the Bondholders Committee knew that such condi¬ 
tion existed, or knew that there could bq no reason¬ 
able or commensurate bids on said property under the 
terms and conditions of the advertisement and that there- 
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fore the property would be sacrificed by a bid made by the 
bondholders committee. This defendant, being without 
sufficient information or knowledge, can neither admit nor 
deny that said property is now worth $1,250,000, but ad¬ 
mits that the property was sold for $529,000, on March 1, 
1932, at the foreclosure sale advertised as aforesaid, to the 
highest bidder, Alphonse A. Laporte, who is advertised by 
the bondholders committee as its assistant-secretary, and 
admits that he announced at the time of the sale that he 
was purchasing the property for the Hamilton Hotel Cor¬ 
poration. This defendant admits that said Laporte, as 
agent for the Hamilton Hotel Corporation, had, prior to 
the sale, deposited with this defendant, as trustee, bonds 
of the par value of $50,000 in accordance with the require¬ 
ments of said advertisement. 

This defendant admits that said advertisement appeared 
only on the back pages of the newspapers among properties 
offered for sale at public auction, but denies that such ad¬ 
vertisement was insufficient and denies the allegation that 
it was not displayed in the usual and customary manner. 

This defendant admits that, unless this Court otherwise 
directs, this defendant intends to conclude the sale for 
$529,000 in accordance with the terms of the advertisement 
and bid, but denies that such action will result in great 
damage and irreparable injury and loss to plaintiff and 
other bondholders. 

6. This defendant believes that the allegations of the 

sixth paragraph of the bill are substantially true, 
103 but, being without accurate information in regard 

thereto, calls for strict proof thereof, if such allega¬ 
tions be deemed material. 

7. Answering the seventh paragraph of the bill, this de¬ 
fendant denies that the earnings from the operation of the 
Hamilton Hotel property are sufficient to pay all operating 
costs, taxes and interest on the indebtedness secured by the 
first trust of $1,550,000. This defendant admits that the 
summary of operations from February 1, 1931, to Decem¬ 
ber 31, 1931, attached to the bill marked Plaintiff’s Exhibit 
No. 4, is substantially correct so far as it goes and shows 
cash and supplies in the hands of this defendant, as of the 
latter date, of $96,019.15, but said fund included $27,041.20 
held in a special account to pay outstanding interest coupons 
and bonds which had previously matured (and might or 
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might not be entitled to priority), and from tike remainder 
of said fund it has been and will be necessary to pay taxes 
and various items of expense, so that the net profit from 
operation for said period of eleven months \yas consider¬ 
ably less than $96,019.15, while the interest du£ on the first 
trust was nearly $100,000 for said period. 

This defendant admits that Plaintiff’s Exhibit No. 5 is 
a true copy of a printed circular issued, under date of Janu¬ 
ary 28, 1932, by said Roosevelt Committee, bqt avers that 
such circular shows that while the net income from the 
property for the period of thirteen months ending Novem¬ 
ber 30, 1931, was $89,682.50 before bond interest, amortiza¬ 
tion, depreciation or fees and expenses of thej trustee and 
of its counsel—during the same period, interest on the first 
mortgage amounted to approximately $110,000, and amorti¬ 
zation charges to $32,500. 

8. Further answering said bill, this defendant says that 

Section 1, of Article 7, made it obligatory upon the 
104 part of the trustee to cause the property covered by 
the deed of trust to be sold, under foreclosure, by 
public auction, upon receipt of written request of not less 
than twenty-five per centum in amount of thd bonds then 
outstanding and on or about January 22, 1932^ said Bond¬ 
holders Committee served a written request u^on this de¬ 
fendant to cause said property to be so sold at public auc¬ 
tion, attaching to the request a statement of the Irving 
Trust Company of New York certifying that the Bond¬ 
holders Committee then had on deposit and held bonds 
aggregating $1,051,700 in principal amount, jbeing more 
than 25% of the total issue of $1,550,000 outstanding. On 
the other hand, defendant avers, upon information and 
belief, that plaintiff owns only one bond, No. £5922, in the 
principal amount of $500 of said total issue of $1,550,000. 

9. Further answering said bill, this defendant savs that 
at the time of the receipt of such written request, interest 
and amortization payments due on said bonds Recording to 
the terms of the deed of trust, were in default to the extent 
of more than $200,000 and the entire principal had been 
theretofore declared due and payable. Upofi receipt of 
said written request of the Bondholders Committee, there¬ 
fore, this defendant advertised the property for sale on 
March 1st, 1932, upon the terms set forth in thp advertise¬ 
ment, Plaintiff’s Exhibit No. 3. Prior to the l^our of sale, 

i 
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the Hamilton Hotel Corporation, by Alphonse A. Laporte, 
its agent, qualified as a bidder by depositing bonds of the 
par value of $50,000 with this defendant and James J. 
O’Donnell qualified by depositing a certified check for 
$25,000 with this defendant. No other bidders qualified. 
After competitive bidding between said bidders, the prop¬ 
erty was sold to said Hamilton Hotel Corporation 

105 for $529,000 and on March 31st, 1932, the time within 
which said purchaser must comply with the terms of 

sale will expire. This defendant is informed and believes 
that said purchaser will be ready and willing to comply 
with the terms of sale on or before March 31, 1932. 

10. Further answering said bill, this defendant says that 
on or about January 27th, 1932, Grace Cauldwell, claiming 
to be the owner of bonds secured bv said first deed of trust 
of The Rochester Corporation, filed a petition for leave to 
intervene in said Equity Cause No. 51,379, for the purpose 
of attacking the validity of the appointment of this de¬ 
fendant as substituted Trustee and, after argument before 
Mr. Justice O’Donoghue on or about February 17, 1932, 
an order was entered by the Court on February 18th, 1932, 
denying the prayers of said petition. From said order, an 
appeal was noted by said Grace Cauldwell, but such appeal 
has not been perfected and the time within which the appeal 
could have been perfected, has expired. 

11. In view, however, of the pendency of this cause, this 
defendant is advised by counsel that it can not safely con¬ 
clude said sale by executing and delivering a deed covering 
said property and delivering possession thereof to the pur¬ 
chaser, Hamilton Hotel Corporation, until the questions 
raised herein shall have been finally decided. 

Wherefore, in consideration of the premises, this defend¬ 
ant prays: 

1. That this answer be considered as a cross-bill, as well 
as an answer to the amended and supplemental bill, and 
that the validity of this defendant’s appointment as substi¬ 
tuted trustee under said deed of trust be ratified and 

106 confirmed by the Court; 

2. That said sale of the property to the Hamilton 
Hotel Corporation for $529,000 be ratified and confirmed 
by the Court; 

3. That pending the final determination of the questions 
raised herein, a Receiver be appointed by this Court to 
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take immediate possession of said Hamilton Hbtel prop¬ 
erty, with authority to manage and operate same, or that 
the present Trusteeship be continued, without prejudice to 
the rights of any of the parties hereto, and that the Trus¬ 
tee be authorized to continue the operation ana manage¬ 
ment of said property, with all of the rights, cities and 
obligations of a Receiver appointed by the Coijirt; 

4. That Hamilton Hotel Corporation and Samuel J. 
Henry be made parties defendant hereto; and th^t process 
be issued against them, and each of them, requiring them 
to answer the exigencies hereof; 

5. That a rule be issued against the plaintiff and de¬ 
fendants, including the Hamilton Hotel Corporation and 
Samuel J. Henry, requiring them, and each o^ them, to 
show cause, if any they have, why the prayers of this 
answer and cross-bill should not be granted; 

6. And for such other and further relief as Ithe Court 
may deem pnoper. 

AMERICAN SECURITY AND TRUST 
COMPANY, 

By HOWARD MORAN, 

Vice-President. 

F. H. 

I 

I 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing an¬ 
swer by me subscribed as Vice-President of the 
107 American Security and Trust Company apd I know 
the contents thereof; that the facts therein stated 
of my personal knowledge are true and those seated upon 
information and belief, I believe to be true. 

HOWARD MORAN. 

Subscribed and sworn to before me this 30th day >of 
March, 1932. 

[notarial seal.] J. ELIOT MOR|AN, 

Notary Public, D . C. 

McKENNEY, FLANNERY & CRAIGHlLL, 

By G. B. CRAIGHlLL, j 

Attorneys for Said Defendant. 
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Order Continuing American Security and Trust Company 
as Trustee Pendente Lite and Rule to Show Cause. 

Filed March 31, 1932. 

******* 

Upon consideration of the amended and supplemental 
bill of complaint filed by the plaintiff in the above entitled 
cause and the answer of the defendant, American Security 
and Trust Company, after hearing, it is by the Court this 
31st day .of March, 1932, 

Adjudged, ordered and decreed that the American Se¬ 
curity and Trust Company be and it is hereby appointed 
and continued as Trustee pendente lite in possession of the 
Hotel Hamilton property, described in the bill, with all 
the rights, powers, duties and obligations of a Court Re¬ 
ceiver, including the duty and obligation to continue the 
operation and management of said property until further 
order of Court herein, this order to become effective 
108 at the close of business on March 31st, 1932, and 
to be without prejudice to any of the questions 
raised by the pleadings in this cause and without preju¬ 
dice to the rights of any of the parties hereto. 

And it is hereby further adjudged, ordered and decreed 
that the Hamilton Hotel Corporation, Samuel J. Henry 
and each of the defendants named in the amended and 
supplemental bill be and each of them is hereby directed 
to show cause, on or before April 11th, 1932, if any they 
have, why the prayers in the said answer of the American 
Security and Trust Company should not be granted, pro¬ 
vided a copy of this rule and of said answer shall have 
been served up.on said parties on or before April 4th, 1932, 
personally or by registered mail addressed to the last 
known address of said parties. 

F. D. LETTS, 

0. K. Justice. 

W. GWYNN GARDINER, 

A tty. for Pltff. 

0. K. 

G. B. CRAIGHILL, 

Attorney for A. S. & T. Co. 

0. K. 

ROOT, CLARK & BUCKNER, 

Attorneys for Roosevelt et al., 

Hamilton Hotel Corporation, and 
Alphonse A. Laporte, Dfdts. 
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109 Affidavit of Service. 

Filed April 11, 1932. 

##*##*# 

District of Columbia, ss: 

I, Elizabeth Maynard, being first duly swbrn, on oath 
depose and say that I am now, and for several years last 
past I have been employed by the firm of McKenney, Flan¬ 
nery & Craighill, attorneys for the American Security and 
Trust Company, defendant in the above eniitled cause; 
that on April 1st, 1932, at the request of G. Bowdoin 
Craighill, a member of said firm, I sent, by registered 
mail, postage prepaid, a copy of the Answer £led by said 
Trust Company on March 30, 1932, in said qause, and a 
copy of the order and rule to show cause entered by the 
Court on March 31st, 1932, to each of the following at 
the addresses indicated below: 

1. Samuel J. Henry, Esq., Insurance Building, 15th and 
I Streets N. W., Washington, D. C. 

2. The F. H. Smith Company, Delaware Triist Building, 
Wilmington, Delaware. 

3. G. Bryan Pitts, Esq., District of Columbia Work¬ 
house, Occoquan, Virginia. 

4. Southern Maryland Trust Company, Alljen MacCul- 
len, Esq., Vice President, Seat Pleasant, Maryland. 

I attach hereto registry receipts Nos. 16855& to 168555, 
inclusive, covering the packages containing said docu¬ 
ments, together with the corresponding return receipts. 

ELIZABETH MAYNARD. 

110 Subscribed and sworn to before me this 8th day of 
April, 1932. 

[notarial seal.] BERTHA P. ISAACS, 

Notary Public , D. C . 

Post Office Department, Official Business. 

Penalty for private use to avoid payment of postage, $300. 
Washington, D. C., Apr. 4, 1932. j 

Postmark of delivering office and date of delivery:-. 

Registered article No. 168552. Insured parcel No.-. 

Address your mail to street and number. 
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Return to (Name of Sender:) McKenney, Flannery & 
Craighill. 

Street and Number or Post Office Box: 723 15th —, Wash¬ 
ington, D. C. 

Return Receipt . 

Received from the Postmaster the Registered or Insured 
Article, the original number of which appears on the face of 
this Card. 

(Signature or name of addressee:) S. J. HENRY. 
(Signature of addressee’s agent:) (Name Illegible.) 

Date of delivery: Apr. 2, 1932. 19—. 

111 Post Office Department, Official Business. 

Penalty for private use to avoid payment of post¬ 
age, $300. 

Wilmington, Del., Apr. 2,1932. 4.30 P. M. 

Postmark of delivering office and date of delivery:-. 

Registered article No. 168553. Insured parcel No.-. 

Return to (Name of Sender:) McKenney, Flannery & 
Craighill. 

Street and Number, or Post Office Box: 723 15th St., 
Washington, D. C. 

Return Receipt . 

Received from the Postmaster the Registered or Insured 
Article, the original number of which appears on the face of 
this Card. 

(Signature or name of addressee:) F. H. SMITH CO. 
(Signature of addressee’s agent:) WM. B. HARMON. 

Date of delivery: 4/2/32. 

112 Post Office Department, Official Business. 

Penalty for private use to avoid payment of post¬ 
age, $300. 

Lorton, Va., Apr. 4, 1932. 5 P M. 

Postmark of delivering office and date of delivery:-. 

Registered article No. 168554. Insured parcel No.-. 

Return to (Name of Sender:) McKenney, Flannery & 
Craighill. 

Street and Number, or Post Office Box: 723 15th St., 
Washington, D. C. 
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Return Receipt. 


Received from the Postmaster the Registered or Insured 
Article, the original number of which appear$ on the face 
of this Card. 

(Signature or name of addressee:) G. BRYAN PITTS, 
(Signature of addressee’s agent:) Per J. H. l^IADARA, 

Mail Clerk. 

Date of delivery:-, 19—. 


113 Post Office Department, Official Business. 

Penalty for private use to avoid payment post¬ 
age, $300. I 

Washington, D. C., Apr. 2, 1932. 9 PM. | 

Postmark of delivering office and date of delivery:-. 

Registered article No. 168555. Insured parcel No.-, 

Address your mail to street and number. 

Return to (Name of Sender:) McKenney, Flannery & 
Craighill. j 

Street and Number or Post Office Box: 723 15th —, Wash¬ 
ington, D. C. 

Return Receipt. 

Received from the Postmaster the Registered or Insured 
Article, the original number of which appears oh the face of 
this Card. 

(Signature or name of addressee:) SOUTHERN MARY¬ 
LAND TR, CO. 

(Signature of addressee’s agent:) M. E. M. 

Date of delivery: 4/2/1932. 19—. ; 

114 Receipt for Registered Article No. 168p52. 

Postmark: Washington, D. C. (Treasurv Sta.), Apr. 1, 
1932. Registered. j 

15 fee paid, lst-class postage paid. 

(Date:)-, 193-. 

i 

From (Sender:) McKenney, Flannery £ Craighill, 
(Street and number:) 723 15 —, (Post office hnd State:) 
D. C. 


| 

I 

i 
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Addressed to (Addressee:) Samuel J. Henry, (Street 
and number:) Ins. Bldg., 15th & Eye, (Post office and 
State:) D. C. 

Accepting employee will place initials in space below, 
indicating restricted delivery. 

Return receipt fee V fin person- 

Delivery restricted i 1pm 

to addressee (or order- 

Special deliverv fee:-. 

POSTMASTER, 
Per CARLSON. 

Receipt for Registered Article No. 168553. 

Postmark: Washington, D. C. (Treasurv Sta.), Apr. 1, 
1932. Registered. 

15 fee paid. 1-class postage paid. 

(Date:)-, 193-. 

From (Sender:) Same, (Street and number:)-, 

(Post office and State:) -. 

Addressed to (Addressee:) The F. H. Smith & Co., 
(Street and number:) Delaware Tr. Bldg., (Post office and 
State:) Wilmington, Del. 

Accepting employee will place initials in space below, 
indicating restricted delivery. 

Return receipt fee V fin person- 

Delivery restricted 4 V 

to addressee or order- 

v. 

Special deliverv fee:-. 

POSTMASTER, 
Per CARLSON. 

115 Receipt for Registered Article No. 168554. 

Postmark: Washington, D. C. (Treasury Sta.), Apr. 1, 
1932. Registered. 

15 fee paid. 1-class postage paid. 

(Date:)-,193-. 

From (Sender:) Same, (Street and number:)-, 

(Post office and State:) -. 

Addressed to (Addressee:) G. Bryan Pitts, (Street and 
number:) D. C. Workhouse, (Post office and State:) Occo- 
quan, Va. 
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Accepting employee will place initials in Space below, 
indicating restricted delivery. V 

Return receipt fee V fi* 1 person- 

Delivery restricted - 

to addressee or order- 

V. 

Special delivery fee:-. 

POSTMASTER. 
Per CARLSON. 

Receipt for Registered Article No. 168^55. 

I 

Postmark: Washington, D. C. (Treasury Slja.), Apr. 1, 
1932. Registered. i 

15 fee paid. 1-class postage paid. 

(Date:) —|-, 193-. 

i 

l 

From (Sender:) Same, (Street and numbe|:)-, 

(Post office and State:) -. 

Addressed to (Addressee:) So. Md. & Trust |Co., (Street 

and number:) — -. (Post office and State:) Seat 

Pleasant, Md. 

Accepting employee will place initials in space below, 
indicating restricted delivery. V 

Return receipt fee V fin person- 

Deliverv restricted - 
* 

to addressee [or order - 

Special deliverv fee:-. 

POSTMASTER, 
Per CARLSON. 

116 Acknowledgment of Service. 

* # * * * * j * 

Each of the undersigned hereby acknowledges service, 
on the dates set opposite the respective signatures hereto, 
of a copy of the answer filed by the American Security and 
Trust Company in the above entitled cause and service of 
a copy of the order entered by the Court hereiii on March 
30th, 1932, requiring the Hamilton Hotel Corporation, 
Samuel J. Henrv and each of the defendants to jshow cause 

i 

I 
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on or before April 11th, 1932, why the prayers of said 
answer should not be granted. 

GEORGE WRIGHT, 

Plaintiff, 

By W. GWYNN GARDINER, 

His Attorney. 3/30/32. 
GEORGE E. ROOSEVELT, 

B. L. ALLEN, 

JAMES L. MALCOLM, 

Members of Roosevelt Committee, 
Bv ALPHONSE A. LAPORTE, 

i Assistant Secretary of 

said Committee. 3/30/32. 
HAMILTON HOTEL CORPORATION, 
By ALPHONSE A. LAPORTE, 

Assistant Secretary. 3/30/32. 
ALPHONSE A. LAPORTE, 

Individually. 3/30/32. 

117 Separate Answer of Samuel J. Henry to Rule to 

Show Cause. 

Filed April 11,1932. 

* * * * * # # 

The separate answer of Samuel J. Henry to the rule to 
show cause issued herein the 31st day of March, 1932, re¬ 
spectfully shows to the Court as follows: 

1. That he is the second successor trustee designated and 
appointed by Section 2 of Article 9 of that certain deed of 
trust dated July 6, 1927 from the Rochester Corporation to 
the Southern Maryland Trust Company, as alleged in para¬ 
graph 3 of the amended and supplemental bill filed herein, 
and admitted in the answer of the defendant, the American 
Security and Trust Company, trustee. 

2. He avers that on, to-wit, December 13,1929, the South¬ 
ern Maryland Trust Company became incapacitated to act 
as trustee under the aforesaid deed of trust and that on 
March 22, 1930, G. Bryan Pitts, the first successor trustee 
named in said deed of trust, executed an instrument in 
writing in which he recited the inability of the Southern 
Maryland Trust Company to act as trustee under said deed 
of trust, and that said Pitts thereafter on, to-wit, April 1, 
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1930 caused said instrument to be recorded arnc^ng the land 
records of the District of Columbia in Liber 6432, folio 449, 
et seq. Respondent says that by virtue of said inability of 
the Southern Maryland Trust Company to act as trustee 
under said deed of trust, the said G. Bryan ifitts became 
the successor trustee under said deed of trujst, with all 
of the rights, powers, and duties and with the same title 
to said property as was vested in the said Southern Mary¬ 
land Trust Company, the original trustee. This respondent 
further avers that thereafter on, to-wit, June 18, 
118 1930, the said G. Bryan Pitts filed amojng the land 

records of the District of Columbia an instrument in 
writing in which he resigned as first successor trustee, and 
that thereupon, by virtue of the provisions of Section 2 of 
Article 9 of said deed of trust, this respondent automatically 
became trustee under said deed of trust with all of the 
rights, powers, and duties and with the same title to said 
property as had theretofore been vested in the jsaid South¬ 
ern Maryland Trust Company as original trustee, and in 
the said G. Bryan Pitts as first successor trustee. 

3. As alleged in the amended and supplemental bill filed 
herein, and admitted in the answer of the defendant, the 
American Security and Trust Company, this! respondent 
avers that, although he was the trustee under said deed of 
trust by reason of the inability of the said Southern Mary¬ 
land Trust Company to act, and the resignation of the said 
G. Bryan Pitts as first successor trustee, he w^s not made 
a party to the suit of Properties Investment Corporation 
vs. The F. H. Smith Company, et al., equity No. 51,379 of 
this Court and was not afforded an opportunity to answer 
said suit and did not appear or file an answer therein. 

4. Further answering said rule to show cause, this re¬ 

spondent says that as second successor trustee under said 
deed of trust, he had a substantial vested interest in the 
right to act as said trustee until removed for c^use shown, 
in a proceeding in which he was made a party and afforded 
an opportunity to be heard upon the question of jiis removal 
as such trustee. I 

5. Further answering said rule to show cau^e, this re¬ 
spondent says that, he has at all times been regdv, willing 
and able to act as said trustee in the management of said 
property or the sale thereof, if duly and rightfully called 
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upon so to do by the parties secured by said deed of 

119 trust, and that he has at all times been available and 
almost continuously within the District of Columbia 

during* the period between the date of the resignation of 
the said G. Bryan Pitts and the appointment by the Court 
of the American Security and Trust Company as trustee 
under said deed of trust. Respondent has, at all times, 
been ready and willing to make sale of the property in¬ 
volved under the deed of trust and in accordance with the 
directions of this Court, but avers that he was not re¬ 
quested, as such trustee, to make sale, notwithstanding he 
had not resigned his office as such trustee or been guilty of 
any conduct justifying his removal as such trustee. 

6. Further answering said rule to show cause, this re¬ 
spondent is advised and believes and, upon such advice and 
belief, avers that the order of Court entered herein on Julv 
7, 1930 in Equity Cause 51,379, removing the respondent 
and appointing the American Security and Trust Company 
as trustee under said deed of trust, was invalid and should 
be vacated and set aside because the Court did not have 
before it the necessary and indispensable parties to confer 
upon it jurisdiction to remove this respondent as trustee. 

Now, having fully answered said rule to show cause, this 
respondent prays that the order or decree entered herein 
on July 7, 1930 be vacated and set aside, and that the sale 
of the property involved made by the defendant, the Ameri¬ 
can Security and Trust Company as trustee under said 
deed of trust be vacated and set aside because of lack of 
authority in said American Security and Trust Company 
to act as trustee under the said deed of trust and that if a 
sale of the property under said deed of trust is considered 
by this Court advisable in the interests of the parties 

120 secured, that this respondent, as second successor 
trustee, be permitted to make said sale under the 

directions of this Court and further, that this respondent 
be allowed reasonable compensation for his services as trus¬ 
tee, as provided in Section 8 of Article 8 of said deed of 
trust, and, if necessary, that this cause be referred to the 
Auditor of this Court or to a special master to ascertain 
and report the value of respondent’s services as trustee 
and to recommend to the Court reasonable compensation 
to the attorneys employed by the trustee, all as provided 
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and directed to be done in the aforesaid section of said deed 
of trust. 

SAMUEL J.| HENRY. 

LECKIE & SHERIER, 

By JOSEPH T. SHERIER, 

Attorneys for Respondent . j 

Samuel J. Henry, being first duly sworn, on oath states 
that he has read the foregoing answer by himj subscribed, 
and knows the contents thereof; that the matters and things 
therein stated as of his personal knowledge ate true, and 
those stated upon information and belief, he believes to be 
true. 

SAMUEL J. HENRY. 

i 

Subscribed and sworn to before me this 8th (\ay of April, 
1932. 

[notarial seal.] MARGARET M. MURRAY, 

Notary Public, D. C. 

121 Answer of Southern Maryland Trust Company to 

Rule to Show Cause. 

i 

! 

Filed April 11, 1932. | 

i 

* # ♦ * * * * 

We have read a copy of the separate answer filed by 
the defendant, American Security and Trust (pompany, in 
the above entitled cause and in answer to the imle to show 
cause issued by the Court, under date of March 31st, 1932, 
we consent to the granting of the prayers of $aid answer. 

We do not claim any right to act as Trustee under the 
deed *of trust of The Rochester Corporation,; dated July 
6, 1927, covering the Hamilton Hotel property, which is 
described in the pleadings in this case, and, sp far as we 
mav have any such right, we herebv resign j as Trustee 
under said deed of trust. 

i 

With reference to paragraph four of the Bill filed herein, 
this respondent says, that it had full knowledge of the 
proceedings had in Equity Cause No. 51,379 aAd discussed 
the same with its attorney and with other interested par¬ 
ties in the case; and further says, that one of! the officers 

7—5848o 
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of your respondent accompanied by respondent’s attorney 
held a conference with Chief Justice Wheat in regard to 
this and other matters, as a result of which, your respond¬ 
ent was of the opinion that the best interest of all parties 
concerned would be served by your respondent withdraw¬ 
ing any claim which it might have had to have acted as 
Trustee in this case; and your respondent, with full knowl¬ 
edge of all .of the facts in this case voluntarily relinquished 
anv and all rights which it might have had under the 
terms of the said deed of trust referred to in the Bill. 

SOUTHERN MARYLAND TRUST COM¬ 
PANY, 

Bv ALLEN ’MacCULLEN, 

Vice-President and Secretary . 

122 State of Maryland, 

County of Prince Georges , ss: 

I do solemnly swear that I have read the foregoing an¬ 
swer bv me subscribed as Vice President and Secretarv of 

* w 

the Southern Maryland Trust Company and I know the 
contents thereof; that the facts therein stated of my per¬ 
sonal knowledge are true and those stated upon informa¬ 
tion and belief, I believe to be true. 

i ALLEN MacCULLEN. 

Subscribed and sworn to before me this 8th day of 
April, 1932. 

[notarial seal.] DWHGHT STOTLER, 

1 Notary Public , Maryland. 

Answer of Defendants George E. Roosevelt et al. 

Filed April 12, 1932. 

#**#### 

To the Chief Justice and the Associate Justices of the 
Supreme Court of the District of Columbia: 

The answer .of the defendants George E. Roosevelt, B. L. 
Allen and James L. Malcolm, as a Committee for the Pro¬ 
tection of the Holders of Bonds Sold Through The F. H. 
Smith Company, of Hamilton Hotel Corporation, and of 
Alphonse A. Laporte to plaintiff’s amended and supple- 
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mental bill and to the cross-bill of the defendant Ameri¬ 
can Security and Trust Company filed in the ^bove entitled 
cause respectfully represents to the Coujrt as follows: 

123 First. These defendants admit the allegations of 
Paragraph (1) of said amended and supplemental bill. 

Second. The defendants George E. Roosevelt, B. L. 
Allen and James L. Malcolm admit that they are members 
of and constitute a Committee for the Protection of the 
Holders of Bonds Sold Through The F. H. j Smith Com¬ 
pany, and further state that they are so constituted under 
the terms of a certain Deposit Agreement dated May 28, 
1930, a copy of which is attached hereto marked 4 6 Com¬ 
mittee Exhibit A”, and prayed to be read as a part hereof. 
These defendants further allege that, pursuant to the 
terms of Article Fourth of said Deposit Agreement, they 
hold, as appears from the certificate of Irving Trust Com¬ 
pany, a banking corporation organized and existing under 
the laws of the State of New York, attached hereto 
marked 44 Committee Exhibit B” and prayed to be read 
as a part hereof, One Million, Three Hundred Two Thou¬ 
sand, Seven Hundred Dollars ($1,302,700) in principal 
amount of bonds, secured by a certain Deed oi? Trust dated 
July 6, 1927 from The Rochester Corporation, a Delaware 
corporation, to The Southern Maryland Trujst Company, 
Trustee, securing a total issue of One Milliop, Five Hun¬ 
dred Fifty Thousand Dollars ($1,550,000) in principal 
amount of bonds, a copy of which Deed of j Trust is at¬ 
tached to the amended and supplemental bill filed by the 
plaintiff herein and marked “Plaintiff’s Exhibit Number 
One”. These defendants deny the allegations .of Para¬ 
graph (2) of said amended and supplemental bill, insofar 
as it is therein stated that the defendant Alplionse A. La- 
porte is a resident of the District of Columbia. The de¬ 
fendant Alphonse A. Laporte alleges that he ^s a resident 
of the State of New York, temporarily residing in the Dis¬ 
trict of Columbia. Hamilton Hotel Corporation, a cor¬ 
poration organized and existing under j the laws of 

124 the State of Delaware, admits that it was the pur¬ 
chaser of the Hamilton Hotel property ^t the afore¬ 
said public auction or Trustee’s sale held on March 1, 
1932. The defendant, Hamilton Hotel Corporation, is in¬ 
formed by the plaintiff that The Hamilton Hdtel, Inc. was 
named as a defendant in its stead through error, and 
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hereby appears in this action as a defendant in the place 
and stead of The Hamilton Hotel, Inc. These defendants 
are advised that they are not required to answer the re¬ 
maining allegations of said Paragraph (2). 

Third. Answering Paragraph (3) of the amended and 
supplemental bill, these defendants admit that there was 
recorded in Liber 5908, folio 183, et seq., one of the land 
records of the District of Columbia, a Deed of Trust se¬ 
curing an issue of First Mortgage 6M>% Gold Coupon 
Bonds, in the total authorized principal amount of One 
Million Five Hundred and Fifty Thousand Dollars 
($1,550,000), which Deed of Trust conveyed certain real 
estate situate in the City of Washington, District of Co¬ 
lumbia, described as follows: 

“Lot Nineteen (19) in Heirs of John Davidson’s Sub¬ 
division of Square Two Hundred forty-eight (248), as per 
plat recorded in Liber N. K. folios 67 and 68 of the Rec¬ 
ords of the Office of the Surveyor of the District of Co¬ 
lumbia ; 

“Als-o Lot Sixty (60) in the Subdivision made by Char¬ 
lotte M. Bridge acting by her attorney, Thomas H. Looker, 
of Subdivision Lots Twenty (20), Twenty-one (21) and 
Twenty-two (22) in Square Two Hundred forty-eight 
(248), as per plat of said Subdivision recorded in Liber 
28 folio 117 of the Records of the -office of the Surveyor 
of the District of Columbia”, 

together with improvements, consisting of the “Hamilton 
Hotel”, and all furnishings, fittings and fixtures contained 
therein, to The Southern Maryland Trust Company, a 
corporation, Trustee, and these defendants admit that 
plaintiff’s Exhibit No. 1 is a true copy of the afore- 
125 said Deed of Trust and that Sections 1, 2 and 3 of 
Article Nine thereof are correctly quoted in Para¬ 
graph Three of said bill. 

Further answering Paragraph Three of said bill, these 
defendants admit that The Southern Maryland Trust Com¬ 
pany, original Trustee named in the Deed of Trust afore¬ 
said, accepted the duties, powers and obligations thereby 
imposed. These defendants deny the other allegations of 
said Paragraph Three relating to The Southern Maryland 
Trust Company, except in so far as they conform to the 
following allegations: That on the thirteenth day of De- 
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cember, 1929, George W. Page, Esquire, Sjtate Banking 
Commissioner of Maryland, having applied to the Circuit 
Court of Prince Georges County, Maryland, for appointment 
as receiver of said The Southern Maryland Titust Company, 
because of financial difficulties of that institution, was ap¬ 
pointed such receiver; that on the same date s^id George W. 
Page, Esquire, closed the doors of, and immejliately sought 
to liquidate said The Southern Maryland Trust Company; 
that from December 13,1929, until March 26, f930, said The 
Southern Maryland Trust Company, being iri the hands of 
the State Banking Commissioner aforesaid, did no business; 
and that on the latter date said Trust Company, having been 
reorganized and its capital stock substantially reduced, pur¬ 
suant to a plan formulated with the approval of the State 
Banking Commissioner of Maryland and the |Circuit Court 
of Prince Georges County, Maryland, again opened its 
doors and has since been engaged in a general banking busi¬ 
ness. These defendants further allege that vfhen the State 
Banking Commissioner of Maryland was appointed receiver 
and closed the doors of The Southern Maryland Trust Com¬ 
pany, said company became incapable of acting as Trustee 
under the aforementioned Deed of Trufet, whereupon 
126 G. Bryan Pitts, by virtue of Section 2 of Article Nine 
of said Deed of Trust, automatically bebame the Suc¬ 
cessor Trustee with identically the same rights, powers and 
duties and with the same title to the mortgaged premises as 
if he had been named original Trustee thereunder. Section 
Two of Article Nine of said Deed of Trust reapls as follows: 

“In case at any time any Trustee or successor in trust 
hereunder shall refuse to act, resign, or be! removed, or 
otherwise become incapable of acting when and while the 
services of a Trustee shall be required under ajny provisions 
hereof, G. Bryan Pitts of Washington, D. C.,l shall be, and 
he is hereby appointed, successor trustee in th^ trust hereby 
created; and in the event of the sickness, deatlj, resignation, 
refusal, disqualification, or other inability or Incapacity of 
the said G. Bryan Pitts as successor in trust when and while 
his services shall be required under any provision hereof, 
Samuel J. Henry of Chevy Chase, Maryland, | shall be, and 
he is hereby appointed, Second successor in th6 trust hereby 
created. The said G. Bryan Pitts, or said Saniuel J. Henry, 
or either or both of them, as such successor in trust, shall 
have identically the same title to said prendises, and the 
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same rights, powers and duties as hereby vested in or im¬ 
posed upon said The Southern Maryland Trust Company, 
as Trustee. The recital by any successor in trust in any in¬ 
strument executed by him in his official capacity, as afore¬ 
said, of the absence, sickness, death, resignation, refusal, 
disqualification or other inability to act of the original 
Trustee, or successor in trust, shall be sufficient evidence 
thereof when recorded in the offices where this instrument 
has been recorded.” 

These defendants admit that G. Bryan Pitts executed an in¬ 
strument dated March 22, 1930, in which he recited the ina¬ 
bility of The Southern Maryland Trust Company to act as 
Trustee under said Deed of Trust, and that said instrument 
was recorded on April 1,1930, among the land records of the 
District of Columbia in Liber 6432, folio 449; and these de¬ 
fendants further allege that said instrument did not purport 
to divest The Southern Maryland Trust Company of the 
trusteeship and title conveyed by the aforesaid Deed of 
Trust, but that said instrument was merely a declara- 
127 tion of a fact which existed on and after the thir¬ 
teenth day of December, 1929, namely, that The 
Southern Maryland Trust Company was incapable of acting 
as Trustee under the aforesaid Deed of Trust when and 
while the services of a Trustee were required under the pro¬ 
visions of said Deed of Trust. 

Further answering said paragraph (3) of said amended 
and supplemental bill, these defendants deny that a con¬ 
veyance was filed of record among the land records of the 
District of Columbia conveying the Hamilton property 
from The Rochester Corporation to Properties Investment 
Corporation, as alleged in said paragraph, but these de¬ 
fendants allege that on or about December 10, 1928, the 
said property was conveyed by The Rochester Corporation 
to Hamilton Hotel, Inc. and by Hamilton Hotel, Inc. to 
Properties Investment Corporation. These defendants 
further deny the allegations of Paragraph (3) of said Bill 
relating to additional encumbrances upon the mortgaged 
premises junior to the First Mortgage or Deed of Trust 
dated July 6, 1927, and these defendants allege, upon in¬ 
formation and belief, that on December 10, 1928, Proper¬ 
ties Investment Corporation, being then the holder of title 
to the mortgaged premises, executed a General Mortgage, 
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subject to the aforesaid Deed of Trust, convening the Ham¬ 
ilton Hotel property to the Union Trust Company, Trustee, 
to secure an issue of bonds in the principal amount of One 
Million, Two Hundred Fifty Thousand Dollars ($1,250,- 
000), bearing interest at 6%%; and that none of said 
General Mortgage Bonds was sold to the pjiblic but that 
they all were immediately pledged to The Columbia Trus¬ 
tee and Registrar Corporation, Trustee as part of the 
collateral to secure an issue of One Million, Fifty Thou¬ 
sand Dollars ($1,050,000) in principal amount of 
128 Collateral Trust 7% Gold Coupon Bonds. These 
defendants admit that on the eighth day of May, 
1930, a suit was filed on the equity side of the Supreme 
Court of the District of Columbia, entitlec). ‘‘Properties 
Investment Corporation, plaintiff, v. The F. H. Smith 
Company, et al., Number 51,379’’; that in siid suit Prop¬ 
erties Investment Corporation alleged that it was the 
holder of the legal title to the mortgaged property; that 
in said suit there were named as defendant^ only The F. 
H. Smith Company, G. Bryan Pitts and The Columbia 
Trustee and Registrar Corporation, but thege defendants 
allege that the last named defendant was Trustee under 
the Collateral Trust Indenture above described and was 
not Trustee under the General Mortgage or Deed of Trust, 
as alleged in the bill. These defendants adinit that Sam¬ 
uel J. Henry was not named as defendants in said suit. 
These defendants deny the allegation that np bondholders 
had notice of the filing of such suit nor of any of the 
proceedings under said suit, until after the Signing of the 
decree appointing American Security and Trust Company 
Trustee, and allege that The F. H. Smith Company, which 
was named as a defendant in said suit, owned a large block 
of said First Mortgage bonds. These defendants further 
allege that after the filing of said suit by properties In¬ 
vestment Corporation and on the 2nd day of June, 1930, 
there was filed on the equity side of the Supreme Court 
of the District of Columbia a suit entitled; “Charles D. 
Robbins, et al., plaintiffs, v. Properties Investment Corpo¬ 
ration, et al., defendants, Equity Number 51,483”, and that 
the plaintiffs in said suit alleged that they j were holders 
of First Mortgage bonds secured by the Hamilton Hotel 
property; that in said suit the plaintiffs pr4yed for a re- 
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ceivership and accounting; that one of the prayers 

129 of said bill was that a Successor Trustee be ap¬ 

pointed to G. Bryan Pitts, Trustee, under the afore¬ 
said Deed of Trust; that in said suit George E. Roosevelt, 
B. L. Allen and James L. Malcolm, defendants herein, 
were permitted to intervene as parties defendant; that 
said suit was heard along with said Equity cause Num¬ 
ber 51,379 and that after full argument and considera¬ 
tion, the Court, on June 28, 1930, filed a memorandum 
opinion in the case of Robbins v. Properties Investment 
Corporation, Equity Number 51,483, in which the Court 
stated that it would deny the motion for the appointment 
of a receiver in that cause, and referred to a memorandum 
filed on the same day in another cause involving a prop¬ 
erty financed by The F. H. Smith Company, in which 
this Court held that “the appointment of a new Trustee, 
whose competency, impartiality and integrity are beyond 
question, makes it unnecessary and inadvisable to appoint 
a receiver. * * * Motion to appoint a receiver will 

therefore be denied.” (Baggs, et al., plaintiffs, v. New 
Amsterdam Company, et al., defendants, Equity Number 
51,418). On the same date the Court filed a memorandum 
in the case of Properties Investment Corporation, plain¬ 
tiff, v. The F. H. Smith Company, et al., defendants, 
Equity Number 51,379, being the same case referred to by 
the plaintiff herein, in which the Court stated that it would 
appoint and by order dated July 7, 1930 did appoint 
American Security and Trust Company, Trustee and Reg¬ 
istrar under the first Deed of Trust on the Hamilton Hotel 
property. Further answering paragraph (3) of the bill 
filed herein, these defendants allege that the plaintiffs in 
the case of Robbins, et al. v. Properties Investment Cor¬ 
poration, Equity No. 51,483, were members of a Bond¬ 
holders’ Protective Committee which has since been dis¬ 
solved and that as such Bondholders’ Protective 

130 Committee the plaintiffs therein held a considerable 
block of First Mortgage bonds secured by the afore¬ 
said Deed of Trust. These defendants therefore deny 
the allegation that no bondholder had notice of the filing 
of such suit nor any of the proceedings of said suit until 
after the decree appointing American Security and Trust 
Company Successor Trustee. 
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Further answering said paragraph (3), these defend¬ 
ants allege that plaintiff has had full knowledge that 
American Security and Trust Company w^s acting as 
Trustee under the afooresai- Deed of Trust (flated July 6 , 
1927 since at least the 15th day of June, 1931', upon which 
date, pursuant to written notice theretofore ^iven by mail 
and by public advertisement in the newspapers by said 
American Security and Trust Company, the plaintiff pre¬ 
sented for payment, and accepted the payment of, interest 
due July 6 , 1930 on one 6 x / 2 % Gold Coupon Bond of The 
Rochester Corporation in the principal amount of Five 
Hundred Dollars ($500), No. 2922, which bond the plaintiff 
purported to own, from said American Security and Trust 
Company, and these defendants further allege that the 
plaintiff herein made frequent personal calls !upon an offi¬ 
cer of said American Security and Trust Company and also 
made frequent personal calls at the office maintained by 
these defendants in Washington, D. C., at which times the 
plaintiff discussed, among other bonds, bonds \fhich he pur¬ 
ported to hold secured by the aforementioned Deed of 
Trust. These defendants are advised, believe and allege 
that the plaintiff has been guilty of laches in failing to in¬ 
stitute this suit prior to the day preceding thb sale of the 
mortgaged premises, to-wit, March 1 , 1932, and is estopped 
from attacking the validity of the appointment of said 
American Security and Trust Company as Trustee 
131 under the aforementioned Deed of Trus^. 

These defendants admit that on or about the 18th 
day of June, 1930, G. Bryan Pitts filed amdng the land 
records of the District of Columbia an instrument in 
which he undertook to resign as successor trustee. These 
defendants also admit that on the 7th day oi| July, 1930, 
without naming any other parties as defendants in said 
equity cause No. 51,379, this Court signed ajn order ap¬ 
pointing the American Security and Trust Company as 
Trustee and Registrar under said Deed of Trust of July 
6 , 1927, in place and stead of G. Bryan Pitts, but these 
defendants deny that the order dated July 7, 1930 was 
signed without notice to any party in interest and with¬ 
out any action other than that recited in said! bill, and on 
the contrary aver that each of the defendants named in 
said equity cause Number 51,379, said defendants all being 
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parties in interest, was served personally with process and 
a rule to show cause why the prayers of the bill should 
not be granted. The F. H. Smith Company filed a con¬ 
sent answer thereto, and a full hearing was had as here¬ 
inabove related. 

These defendants further sav that all holders of bonds 
secured by said deed of trust were represented in said 
proceeding by virtue of the provisions of Section Six of 
Article Eight of said Deed of Trust which reads as fol¬ 
lows : 

4 ‘It is covenanted and agreed that in all actions, suits, 
or proceedings, or dealings or transactions in any way 
affecting or relating to this Deed of Trust, or to the prem¬ 
ises or to the property covered by the lien of this Deed 
of Trust, or any part thereof, or to the title thereto, the 
Trustee shall be deemed the representative of the bond¬ 
holders, and in no case shall it be necessary to notify any 
bondholder or to make any bondholders a party to any 
action, suit or proceeding for tile purpose of binding or 
concluding him. The trustee is hereby empowered to join 
the Company in modifying, amending, altering or supple¬ 
menting this Deed of Trust in its absolute discre- 
132 tion, if it shall deem that the same is consistent with 
the best interests of the bondholders. The Trustee is 
also hereby empowered to consent to the renewal, replace¬ 
ment or substitution of any .of the property covered by 
the lien of this Deed of Trust, as provided herein.” 

Fourth. Answering paragraph (4) of plaintiff’s amended 
and supplemental bill, these defendants admit that on Sep¬ 
tember 15, 1930 American Security and Trust Company 
filed in Liber 6483, Folio 369 of the land records of the 
District of Columbia an instrument dated September 11, 
1930, in which said Trust Company accepted the trusts 
imposed by the aforesaid .order dated July 7, 1930, and 
these defendants further admit that as such Trustee, 
American Security and Trust Company did not take over 
the actual management of the mortgaged premises until 
the first day of February, 1931, but these defendants allege 
that American Security and Trust Company shortly after 
the date of its appointment began to perform its duties 
as Trustee under the Deed of Trust dated July 6, 1927, 
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and called upon the former Trustee and The F* H. Smith 
Company for an accounting, investigated the insurance in 
force upon the property, and made demands on Proper¬ 
ties Investment Corporation for interest and ^niortization 
payments, which demands were in part complied with by 
Properties Investment Corporation. These defendants 
admit that American Security and Trust Company acted 
as such Trustee without The Southern Maryland Trust 
Company being named a party to the suit in w^iich Ameri¬ 
can Security and Trust Company was appointed Trustee, 
and that The Southern Maryland Trust Company had not 
resigned as original Trustee. These defendants further 
admit that Samuel J. Henry, the party named as second 
successor to The Southern Maryland Trust (^ompanv in 
the Deed of Trust, was not named a party to said suit 
and that the said Samuel J. Henry dic| not resign 
133 as such second successor, but these defendants, for 
the reasons stated in Paragraph Third ljereof, deny 
that it was necessary to name The Souther^ Maryland 
Trust Company as a defendant in said suit, and these de¬ 
fendants further allege that it was not necessarv to name 
Samuel J. Henry as a party to said suit, since at the 
time that the suit was instituted G. Bryan Pitt£ was Trus¬ 
tee and was acting as such, and the resignation f)f G. Bryan 
Pitts after the institution of the suit and ppor to the 
signing of the order dated July 7, 1930 did not and could 
not divest the Court of jurisdiction over the| parties to 
and subject matter of said suit. 

Fifth. These defendants admit the allegations of the 
first sub-paragraph .of paragraph (5) of the plaintiff’s 
amended and supplemental bill, except that thpse defend¬ 
ants allege that in the advertisement which appeared in 
The Evening Star and The Washington Post coffering the 
mortgaged premises for sale, prospective purchasers were 
given the option of paying one-third of the puiichase price 
in cash, the balance to be paid in two equal installments 
payable in one and two years from date of ^ale, to be 
secured by first Deed of Trust on the property sold, or 
of paying all cash. These defendants further j allege that 
American Security and Trust Company was npt required 
by the provisions of Section 1 (a) of Article 7 of the afore¬ 
mentioned Deed of Trust, to advertise the j mortgaged 
premises for more than three times in each week in two 
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daily newspapers published in the District of Columbia, 
for two successive weeks next prior to such Trustee’s sale, 
but that in order to give the widest publicity to prospec¬ 
tive purchasers of the terms, time and place of such sale, 
said Trustee advertised the terms, time and place thereof 
for a period of four weeks and caused such adver- 
184 tisement to appear twelve times instead of the six 
times required by the provisions of Section 1 (a) 
of Article 7 of said Deed of Trust aforesaid. 

Answering the second sub-paragraph of Paragraph (5) of 
the plaintiff’s amended and supplemental bill, these defend¬ 
ants deny each and every allegation thereof, except that 
these defendants, being without any knowledge or informa¬ 
tion sufficient to form a belief with respect thereto, can 
neither deny nor affirm the allegations that plaintiff’s coun¬ 
sel endeavored to procure a loan on the Hamilton Hotel 
property. Further answering said sub-paragraph, these 
defendants allege that the terms of sale inserted in the 
aforesaid advertisement were usual and customary terms in 
the District of Columbia. 

Answering the third sub-paragraph of Paragraph (5) of 
said amended and supplemental bill, these defendants deny 
that the conditions described in the second sub-paragraph of 
Paragraph (5) of said bill existed, and deny that American 
Security and Trust Company knew that such conditions ex¬ 
isted. These defendants further deny that they and the 
Trustee beleived that there could be no reasonable or com¬ 
mensurate bids on said property under the terms and words 
of the aforesaid advertisement, or that the property would 
be sacrificed by a bid made bv these defendants, and these 
defendants allege that there was in fact competitive bidding 
at such sale. These defendants deny that the property 
is worth a sum equal to One Million, Two Hundred Fifty 
Thousand Dollars ($1,250,000). These defendants admit 
that the mortgaged premises were purchased by the defend¬ 
ant, Alphonse A. Laporte, for the sum of Five Hundred 
Twenty-Nine Thousand Dollars ($529,000) and that the de¬ 
fendant Laporte announced at the time of the sale 
135 that he was purchasing the property for the defend¬ 
ant Hamilton Hotel Corporation. These defendants 
allege that said Laporte, as agent for Hamilton Hotel Cor¬ 
poration did, prior to the hour of sale, deposit with Amer¬ 
ican Security and Trust Company, as Trustee, First Mort- 
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gage 6 V 2 % Bonds of The Rochester Corporation of the par 
value of Fifty Thousand Dollars ($50,000) in |orm trans¬ 
ferable by delivery, and having attached thereq all unpaid 
interest coupons. 

Answering the fourth sub-paragraph of Paragraph (5) of 
plaintiff’s amended and supplemental bill, these defendants 
admit that the advertisement offering said propejrty for sale 
appeared in the regular columns of The Washington Post 
and The Evening Star, in which advertisement qf trustees’ 
sales of real estate are accustomed to appear, afid that such 
advertisement did not appear in the form of a klisplay ad¬ 
vertisement, as is sometimes done when properties are 
offered at private sale. These defendants further allege 
that it was not within the power of the Trustee to offer 
such property at private sale. These defendants deny that 
such advertisement was insufficient, and further! allege that 
such advertisement was inserted in the usual and custom¬ 
ary manner in the newspapers and for a numbqr of inser¬ 
tions twice that required by the Deed of Trust ^nd over a 
period of time twice that required by the Deed of Trust. 

Answering the fifth sub-paragraph of Paragraph (5) of 
plaintiff’s amended and supplemental bill, these defendants 
admit that, unless this Court otherwise directs, American 
Security and Trust Company will conclude the sale of the 
mortgaged premises in accordance with the term^ of the ad¬ 
vertisement, but these defendants deny that such! action will 
result in great damage and irreparable injjurv to the 
136 plaintiff and other bondholders. j 

Sixth. Answering Paragraph (6) of j plaintiff’s 
amended and supplemental bill, these defendants say that 
they have no knowledge or information sufficient to form 
a belief as to the truth of the allegations thereiij contained 
and they therefore deny said allegations and demand strict 
proof thereof. 

Seventh. Answering the first sub-paragraph of para¬ 
graph (7) of plaintiff’s amended and supplemental bill, 
these defendants deny that the net earnings! from the 
operation of the Hamilton Hotel property are sufficient to 
pay all operating costs, taxes and interest on the indebt¬ 
edness secured bv the First Trust .of One Million, Five 
Hundred Fifty Thousand Dollars ($1,550,000) aj: the pres¬ 
ent time. Further answering said Paragraph, these de¬ 
fendants allege that on January 22, 1932, upon which date 
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these defendants requested American Security and Trust 
Company to sell the mortgaged premises, the following 
defaults in the payment of principal and interest existed 
under the Deed of Trust securing the One Million, Five 
Hundred and Fifty Thousand Dollars ($1,550,000) in prin¬ 
cipal amount of First Mortgage 6 1 />% Coupon Gold Bonds 
of The Rochester Corporation outstanding, all of which 


defaults existed on December 31, 1931 : 

July 6, 1930, bonds Nos. 1 to 50, both inclusive, 

matured by their terms. $30,000 

January 6, 1931, semi-annual interest on $1,550,- 

000 bonds at 6 V 2 Y 0 . 50,375 

July 6, 1931, semi-annual interest on $1,550,000 

bonds at 6M>%. 50,375 

July 6, 1931, bonds Nos. 51 to 100, both inclusive, 
matured bv their terms. 30,000 

v 7 

January 6, 1932, semi-annual interest on $1,550,- 
000 bonds at required to be on deposit 

with Trustee on December 6, 1931. 50,375 

Amortization provisions for bonds Nos. 

137 101 to 293, both inclusive, which bonds 

will mature by their terms July 6, 1932 12,500 


Total defaults to December 31, 1931. . . . $223,625 

The defendants further allege that the foregoing defaults, 
in the total amount of Two Hundred Twenty-Three Thou¬ 
sand, Six Hundred Twenty-Five Dollars ($223,625) were 
all existing on December 31, 1931, as aforesaid, which is 
the same date upon which, according to plaintiff’s Exhibit 
4, American Security and Trust Company held cash on 
hand in the amount of Ninety-Six Thousand, Nineteen 
Dollars and Fifteen Cents ($96,019.15). These defendants 
deny that American Security and Trust Company had on 
hand $96,019.15 on December 31, 1931, and allege that on 
said date American Security and Trust Company had on 
hand Eighty-Seven Thousand Six Hundred Fifty-One Dol¬ 
lars and Seventy-Eight Cents ($87,651.78), of which 
amount Thirty-Five Hundred Dollars ($3,500) was held 
in currency and specie in the Hamilton Hotel for use in 
making change, cashing checks and for -other similar pur¬ 
poses as is required by the exigencies of the hotel busi- 
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ness; and that Twenty-Seven Thousand, Forty-One Dol¬ 
lars and Twenty Cents ($27,041.20) thereof wgs held in a 
special account for the payment of interest coiipons which 
matured on July 6, 1930 and on prior dates, and for the 
payment of bonds which matured on July 6, 1930 by their 
terms, it having not yet been determined b^ American 
Security and Trust Company whether such bonds were 
entitled to preference in the amount so held.! Attached 
hereto marked “Committee Exhibit C”, and played to be 
read as a part hereof, is a statement compiled from the 
statement of the operations of the Hamilton Hbtel for the 
period from February 1, 1931 to December, 1931, inclu¬ 
sive, made by Wayne Kendrick & Company, Certified Pub¬ 
lic Accountants, from which it appears that alter making 
due allowance for depreciation, interest hnd amorti- 
138 zation of the bonds secured by the aforesaid Deed 
of Trust, there was a net deficit in income for the 
period covered by plaintiff’s Exhibit No. 2 of Sixty-Two 
Thousand, One Hundred Thirty-Two Dollars afid Twenty- 
Six Cents ($62,132.26). j 

Answering the second sub-paragraph of Paragraph (7) 
of plaintiff’s amended and supplemental bill, these defend¬ 
ants admit that the copy of the first page of the report to 
depositors of First Mortgage Bonds secured b^ the Ham¬ 
ilton Hotel sent out by the defendants, Roosevelt, Allen 
and Malcolm under date of January 28, 1932, hnd marked 
plaintiff’s Exhibit #5, is a true copy of such report to 
depositors. A complete copy of said letter dated January 
28, 1932 is attached hereto marked “Comi)nittee Ex¬ 
hibit D”. 

Eighth. Answering the separate answer ami cross-bill 
of the defendant American Security and Trusi Company 
to plaintiff’s amended and supplemental bill, these defend¬ 
ants admit the allegations thereof. 

Wherefore these defendants, having fullv answered all 
the matters in said amended and supplemental bill .of com¬ 
plaint material to be answered, and having answered the 
answer and cross-bill of the defendant American Security 
and Trust Company, pray this Honorable Court to enter 
its decree herein dismissing said amended and supplemen¬ 
tal bill, granting the prayers of the answer and cross-bill 
of American Security and Trust Company, and awarding 
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these defendants their reasonable costs in this behalf most 
wrongfully sustained. 

GEORGE E. ROOSEVELT, 

B. L. ALLEN, 

JAMES L. MALCOLM, 

As a Committee for the Protection of the 
Holders of Bonds Sold Through the F. H . 
Smith Company, 

By JOSEPH C. McGARRAGHY, 

Attorney . 

139 HAMILTON HOTEL CORPORATION, 

Bv ALPHONSE A. LAPORTE. 

ALPHONSE A. LAPORTE. 

District of Columbia, ss: 

I, Joseph C. McGarraghv, being first duly sworn, on oath 
depose and say that I am a member of the firm of Colladay, 
McGarraghv, Pettus & Wallace, Washington counsel for the 
defendants, George E. Roosevelt, B. L. Allen and James L. 
Malcolm and that I am authorized to verify this answer in 
behalf of said defendants, who are absent from the District 
of Columbia; that I have read the above answer by me sub¬ 
scribed, and that I verily believe the matters and things 
therein stated are true. 

JOSEPH C. McGARRAGHY. 

Subscribed and sworn to before me this 11th day of April, 
A. D. 1932. 

[notarial seal.] ! JOHN F. A. BECKER, 

Notary Public, D. C . 


District of Columbia, ss: 

I, Alphonse A. Laporte, being first duly sworn, on oath 
depose and say that I have read the foregoing answer by 
me subscribed as Assistant Secretary of Hamilton Hotel 
Corporation as well as in my individual capacity and I know 
the contents thereof; that the facts stated of my personal 
knowledge are true and those stated upon informa- 
140 tion and belief I believe to be true. 

ALPHONSE A. LAPORTE. 
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Subscribed and sworn to before me this 11th day of April, 
A. D. 1932. ! 

[notarial seal.] JOHN F. A. BECKER, 

Notary Public, D . <7. 

ROOT, CLARK & BUCKNER, j 

31 Nassau Street , 

New York, N . Y . 

COLLADAY, McGARRAGHY, PETTIS & 
WALLACE, ' 

By JOSEPH C. McGARRAGHY, j 

1331 G Street Northwest, 

Washington, D . C ., 

Attorneys for Defendant js. 

I 

141 “Committee Exhibit A.” 

I 

Committee for the Protection of the Holders of! Bonds Sold 
Through the F. H. Smith Company] 

Deposit Agreement, Dated May 28, 1930. 

i 

I 

Committee: George E. Roosevelt, Chairman;|B. L. Allen, 
James L. Malcolm, Charles D. Newton. 

Charles D. Hilles, Jr., Secretary, 31 Nassau Street, New 
York City. 

Root, Clark, Buckner & Ballantine, New York City, Coun¬ 
sel. 

Irving Trust Company, New York City, Depositary. 

I 

i 

142 Agreement, dated May 28,1930, between those hold¬ 
ers of bonds or other obligations (and of interim re¬ 
ceipts calling therefor, and of certificates of deposit there¬ 
for issued in behalf of other committees) sold or distributed 
by or through The F. H. Smith Company (a corporation 
organized under the laws of the State of Delaware, herein¬ 
after sometimes termed the Company) or any predecessor, 
related, affiliated, controlling or controlled company (here- * 
inafter sometimes termed Related Company) w|io shall be¬ 
come parties to this agreement in the manner hereinafter 
provided (hereinafter termed the Depositors),! parties of 
the first part, and George E. Roosevelt, New jYork City, 
N. Y., B. L. Allen, New York City, N. Y., Jarhes L. Mal- 

8—5848a 


i 
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colm, Catskill, N. Y., and Charles D. Newton, Geneseo, N.Y., 
and those who mav be associated with them and their sue- 
cessors as a committee (hereinafter called the Committee), 
parties of the second part. 

The Company and its Related Companies have been en¬ 
gaged for several years in the sale and distribution to the 
public of issues of bonds commonly known as real estate 
mortgage bonds and collateral trust bonds; there are now 
outstanding in the hands of the public upwards of 40 
separate and distinct issues of these bonds. Default now 
exists with respect to certain of these issues of bonds and 
defaults with respect to other issues of bonds may occur. 
The Company or its Related Companies, or individuals 
who are officers or employees thereof, are named as trus¬ 
tees in many of the mortgages or indentures securing these 
issues of bonds. 

An action is now pending with respect to the appoint¬ 
ment of a receiver for a portion of the property of the 
Company and of one of its subsidiaries. An action has 
likewise been instituted by the Attornev General of the 
State of Delaware to forfeit the charter of the Company. 
Other actions are now pending against the Company and 
some of its officers and directors or former officers 
143 and directors in the federal courts in New York and 
Pennsylvania, in the state courts of Delaware and 
Pennsylvania, and in the Supreme Court for the District 
of Columbia. 

It is desirable that the holders of the bonds should unite 
for the protection of their interests and in particular for 
the protection of the holders of those issues with respect 
to which concerted action of bondholders is or mav become 

v 

necessary or desirable. 

* 

This agreement is made to define generally the terms on 
which bonds may be deposited with the Committee and the 
rights, powers and immunities of the Committee and the 
Depositary with respect to such deposited bonds. 

In consideration of the foregoing recitals and the mu¬ 
tual agreements herein contained and of the advantages 
and benefits which will result from concerted action in 
enforcing their rights and in protecting their interests, 
the Depositors agree with each other and with the Com¬ 
mittee and its successors as follows: 
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First. The above named parties of the second part, their 
associates and successors appointed as herein provided, 
are hereby constituted a Committee for the Depositors with 
the powers hereinafter specified. 

Irving Trust Company, a corporation organized under 
the laws of the State of New York, with its principal office 
in the Borough of Manhattan, City, County qnd State of 
New York, is hereby designated as Depositary under and 
according to the terms of this agreement. 

Second. If the Committee shall authorize the Deposi¬ 
tary hereinabove named to accept the deposit of bonds of 
one or more of said issues, the holders thereof may become 
parties to this agreement by depositing their bonds under 
the terms hereof within such period or periods and upon 
such terms and conditions as the Committee fpom time to 
time, either generally or in specific instances, may 
144 determine, with the Depositary, or with some agent 
or sub-depositary appointed for that purpose or 
hereinafter provided. The Committee, in itsj discretion, 
from time to time and either generally or ini specific in¬ 
stances, may extend, renew or reopen the period or periods 
fixed or limited by it for the deposit of any issijie of bonds, 
or certificates of deposit for bonds of any isstie, for such 
further periods and upon such terms and conditions as 
the Committee may direct. Upon any such deposit, each 
Depositor shall execute and deliver such instruments, if 
any, as the Committee may request to vest legal and equita¬ 
ble title to the deposited bonds in the Committed. 

With the consent of the Committee, and uponisuch terms 
and conditions as the Committee in its uncontrolled dis¬ 
cretion shall determine, holders of unpaid coupons, whether 
matured or unmatured, may deposit such coupons here¬ 
under, even when such coupons are not accompanied by the 
bonds to which they were originally attached up6n issuance. 

With the consent of the Committee, and upon jsucli terms 
and conditions as the Committee in its uncontrolled dis¬ 
cretion shall determine, holders of certificates of deposit 
issued in behalf of any other committee and representing 
any of the bonds or interim receipts sold or distributed by 
or through the Company or any Related Company may 
likewise become parties to this agreement by depositing 
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under tlie terms hereof their certificates of deposit in trans¬ 
ferable form. 

Such deposit of bonds or of coupons or of certificates 
of deposit shall constitute the respective depositors par¬ 
ties to this agreement and shall entitle them to the benefits 
thereof and bind them to all the terms thereof with the 

same force and effect as if thev had actually executed this 

•> * 

agreement. All bonds and coupons and certificates of de¬ 
posit so deposited shall be held for the account and subject 
to the order of the Committee and the Depositary 
145 shall issue therefor certificates of deposit in form 
approved by the Committee. The certificates of de¬ 
posit shall indicate respectively the issues of bonds which 
they represent. After such deposit no separate action shall 
be taken by the Depositors or any of them in respect of 
the deposited bonds, coupons or certificates of deposit. 

The term “bonds'’ when used in this agreement, except 
where the context mav indicate a contrary meaning, shall 
mean all issues of bonds or other obligations sold or dis¬ 
tributed by or through the Company and/or a Related 
Company, including interim receipts therefor. The bonds 
and certificates of deposit deposited hereunder or agreed 
to be so deposited are sometimes referred to as the de¬ 
posited securities; and any reference in this agreement to 
deposited securities, except where such meaning is plainly 
inconsistent with the context, shall include all coupons 
deposited or agreed to be deposited hereunder, and all 
claims to interest on any bonds without coupons, or on 
interim receipts for bonds, deposited or agreed to be de¬ 
posited hereunder. 

The Committee, in its uncontrolled discretion, may allow 
holders of bonds, or of coupons, or of certificates of de¬ 
posit issued under other deposit agreements, to become 
parties hereto without the actual deposit thereof, provided 
that such holders shall execute this agreement and shall 
give the Committee assurances satisfactory to it with re¬ 
gard to the payment of their share of the expenses and 
compensation of the Committee and/or with regard to the 
deposit of such bonds, coupons or certificates of deposit. 
Except where the context otherwise indicates, the word 
“Depositors” where herein used shall be deemed to include 
such holders of bonds, coupons or certificates of deposit. 
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The Committee may accept deposits under special condi¬ 
tions assented to by it. The Committee, in its uncontrolled 
discretion, may refuse to receive the deposit of any par¬ 
ticular bonds, coupons or certificates of deposit, even 
though the Depositary shall have been authorized 

146 generally to accept the deposit of bondsj coupons or 
certificates of deposit for bonds, of the same issue, 

and the Committee likewise may return to any depositor the 
bonds, coupons or certificates of deposit for bonds, of any 
issue deposited by him and thereby terminate all rights 
of such Depositor by reason of such deposit even though 
the Committee may retain other bonds, coupons or certifi¬ 
cates of deposit for bonds, of the same issue, j Except as 
herein provided, no Depositor may withdraw any of his 
bonds, coupons or certificates of deposit or withdraw from 
this agreement, but the Committee, in its uncontrolled dis¬ 
cretion, may permit any Depositor to withdraw, or to with¬ 
draw bonds, coupons or certificates of deposit for bonds, of 
any issue, from this agreement, upon such terms as the 
Committee may fix. ! 

The Committee, or the Depositary at the Request and 
subject to the approval of the Committee, m^y designate 
any bank, trust company, banking house, firm dr individual 
to act as agent of the Depositary or as a sub-depositary to 
receive upon deposit bonds, coupons and certificates of 
deposit deposited hereunder and to issue its qwn receipts 
pending issuance of certificates of deposit by the Deposi¬ 
tary and to assist in the peformance of any dther duties 
imposed upon it either by this agreement or liy the Com¬ 
mittee. Deposit of any bonds, coupons or certificates of 
deposit with any such agent or sub-depositary shall be 
deemed and shall constitute for all purposes deposit thereof 
hereunder. 

Third. The certificates of deposit issued hereunder 
shall be registered in the name of the owner at the office 
of the Depositary and shall be transferable ^)nly on the 
books of the Depositary by the registered holder thereof 
in person or by attorney upon surrender thereof properly 
endorsed; and upon the transfer of any certificate of deposit 
all rights and obligations of the Depositor in respect of the 
bonds or certificates of deposit represented thereby 

147 shall pass to the transferee who shall be substituted 

in place of the prior holder and become subject to this 
A I 
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agreement. All transferees as well as the original holders 
of certificates of deposit hereunder shall be included within 
the term “Depositors” when used herein. The registered 
holders of certificates of deposit, or, at the option of the 
Committee, the bearers of certificates of deposit duly en¬ 
dorsed in blank, may be treated as the absolute owners 
thereof, and neither the Committee nor the Depositary 
shall be affected by any notice to the contrary. The 
Committee, in its discretion, from time to time may 
cause the registry books for the certificates of deposit to 
be closed for such period or periods as it may deem ex¬ 
pedient. The Committee, under regulations to be adopted 
by it and approved by the Depositary, may permit the 
issue of substitute certificates of deposit in case certificates 
of deposit are lost, stolen, mutilated or destroyed. The 
Committee likewise may adopt regulations permitting the 
surrender, on the terms and conditions set forth in such 
regulations, of a certificate or certificates of deposit issued 
hereunder in exchange for a new certificate or certificates 
of deposit calling for the same total aggregate principal 
amount of bonds of the issue represented by the surren¬ 
dered certificate or certificates of deposit. 

Fourth. The Committee is hereby vested under the 
terms of this agreement with the legal and equitable title 
to all the deposited securities and the Depositors agree 
that the deposit of said deposited securities shall and does 
transfer and assign to and vest in the Committee complete 
and absolute title thereto as joint tenants with right of sur¬ 
vivorship among the several members upon the death, resig¬ 
nation or removal of any of them, and not as tenants 
in common. The Depositors respectively agree that at any 
time, and from time to time, on request of the Committee, 
they will execute any and all other transfers, assign¬ 
ments, authorizations and approvals deemed advisa- 
148 ble or necessarv bv the Committee for vesting the 
ownership of the deposited securities in the Com¬ 
mittee, or for making effective any act, agreement or under¬ 
taking of the Committee in respect of such deposited secu¬ 
rities. Except as herein provided, however, with respect to 
the allocation of expenses and compensation, the Committee 
shall not use the deposited bonds of one issue for the benefit 
of the deposited bonds of any other issue. 
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Fifth. The Depositors, in addition to vestingjin the Com¬ 
mittee the complete and absolute title to tile deposited 
securities, hereby jointly and severally further constitute 
and appoint the Committee, as at any time constituted in 
accordance herewith, their only and exclusive agents and 
attorneys-in-fact, with full power of substitution, for the 
purpose of carrying out this agreement, and hereby au¬ 
thorize and empower the Committee to do every act and 
thing requisite or proper in its judgment to be done for 
the protection or benefit of the Depositors as j fully to all 
intents and purposes as the Depositors might jor could do 
individually, jointly or otherwise, and to exercijse each and 
every right, power, and privilege conferred upcin or vested 
in the Depositors by the bonds, coupons and I certificates 
of deposit deposited hereunder or by the terms -of the 
respective indentures or mortgages under |vhich such 
bonds or coupons, or deposit agreements under!which such 
certificates of deposit, are respectively issued, or by law 
or otherwise, as fully as though such Depositoijs were act¬ 
ing in person, including, without in any way limiting the 
generality of the foregoing, the following: ! 

(a) To transfer the deposited bonds and certificates of 
deposit or cause the same to be transferred, into the name 
of the Committee or its nominee or nominees- or .of the 
Depositary or its nominee or nominees, and to attend 
either in person or by proxy all meetings of th^ bondhold¬ 
ers or creditors of any person, firm, association or cor¬ 
poration which is the obligor upon, or guarantor of, 
149 any of the bonds, or which is or claims! to be the 
owner of any property which is mortgaged or 
pledged to secure any issue .of bonds, or of a^iy related 
or affiliated corporation (such persons, firms, associations, 
corporations and affiliated or related corporations being 
hereinafter collectively termed “Obligors or Owpers”, and 
severally termed “Obligor or Owner”), all meetings of 
holders of certificates of deposit issued on behalf of other 
committees, and all other meetings in which the! bondhold¬ 
ers 9 interests are in any manner involved, and aS the hold¬ 
ers and owners of said bonds or certificates of jdeposit to 
vote upon all questions which may arise at such meetings, 
and also as such holders and owners to consent either in 
writing or otherwise in respect to any and all majtters; 
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(b) To consent or agree to, or to make, any changes, 
modifications, alterations or amendments in, or additions 
to, any or all of the terms, covenants or provisions of any 
of the indentures or mortgages under which any of the 
bonds are issued and by which they are secured (such in¬ 
dentures or mortgages being hereinafter sometimes col¬ 
lectively termed “Mortgages”, and severally termed 
“Mortgage”) as may to the Committee seem best, and to 
assent to the execution of all instruments convenient or 
necessary thereto; 

(c) To elect to have the principal of the bonds of any 
issue declared due and payable forthwith or otherwise, 
and to request the Trustee under any Mortgage so to do, 
and to withdraw any such election; and to waive or sus¬ 
pend any default in the bonds of any issue or the Mort¬ 
gage securing the same or any other bonds, notes, securi¬ 
ties or claims at any time held hereunder; and to ratify 

anv action heretofore or hereafter taken bv the 
150 Trustee under any Mortgage; and to pay or con¬ 
sent to the payment of bonds and/or coupons 
and/or of any claims against the Obligor or Owner, 
whether or not such claims are prior to the bonds; 

(d) To pay and discharge any or all prior liens (includ¬ 
ing taxes and assessments) on any of the property of any 
Obligor or Owner, whether the same now exist or here¬ 
after may arise; and/or to liquidate, compromise, settle 
or discharge any or all such prior liens, by a conveyance 
of any of the property of any Obligor or Owner, to any 
person, firm, corporation or taxing authority, with or with¬ 
out consideration, or in any other manner, or to permit 
the same to revert to such taxing authority; 

(e) To request and/or direct the Trustee under any 
Mortgage to enter upon and/or take possession of any 
or all of the property of any Obligor or Owner and use, 
operate, manage and control such property; 

(f) To request and/or direct the Trustee under any 
Mortgage with or without entry, to sell any or all of the 
property then subject to the lien of such Mortgage; 

(g) To request and/or direct the Trustee under any 
Mortgage to enforce his or its rights and the rights of 
the holders of the bonds issued under such Mortgage by 
a suit or suits in equity or at law, whether for the specific 
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performance of any covenant, condition or agreement, or 
for foreclosure of such Mortgage or otherwise; 

(h) To request and/or direct the Trustee under any 
Mortgage to exercise any or all other powers and to 


pursue any or all other remedies which such Trustee is 
entitled to exercise or pursue under such Mortgage and 
which the Committee in its uncontrolled discretion may 


deem necessary and desirable, to give or caus^ to be given 
the indemnity necessary to move any Such Trustee 
151 to act, and to pay any compensation, fees, expenses 


and disbursements of any such Trustee J; 

(i) In its uncontrolled discretion, either as agent of any 
Trustee or otherwise, to take, itself, any arid all action 
which it is hereby authorized and empowered to request 
and/or direct any Trustee to take; 

(j) To consent to the resignation of any Trustee; to re¬ 
move, or cause to be removed, or request or consent to the 
removal of, any Trustee; to appoint, or secure or consent 


to the appointment of, successor Trustees; 

(k) To institute, maintain or take, or cai^se to be in¬ 
stituted, maintained or taken, such actions or proceedings 
at law or in equity, or before any bankruptcy! court, court 


of claims, tribunal, commission, committee, ^ounsel, ref¬ 
eree, master, arbitration board or analogous body, or 
otherwise, and in all matters and proceedings | to give such 
directions, make such requests and demands, file such pro¬ 
tests, take such steps and execute such papers, authoriza¬ 
tions, consents, powers of attorney and other instruments 


of any kind or nature whatsoever, or in such manner to 
intervene in or become a party to any action j or proceed¬ 


ing instituted by others in which the holders of the de¬ 
posited securities, or any of them, are or may in the 
opinion of the Committee be interested or concerned, as, 
in the judgment of the Committee, will ten<jl to protect 
the interests of the Depositors, or any of them, and to 
protect and safeguard their security and to Enforce their 
rights and the security provided by the bonds, or any 
issue thereof, and the Mortgages, and by law*, to oppose 
and contest, or to assent to, any orders of couit or decrees 
relating to or affecting any of the property which is mort¬ 
gaged or pledged to secure any issue of bonds, or relating 
to or affecting all or any part of the property or assets 
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of any person, firm, association or corporation 

152 which is the obligor upon, or guarantor of, any of 
the bonds, or which is or claims to be the owner 

of any property which is mortgaged or pledged to secure 
any issue of bonds (such property or assets being herein¬ 
after sometimes termed Mortgaged Property), or relating 
to or affecting all or any part of the property of any re¬ 
lated or affiliated corporation, or of the Company or any 
Related Company, or to request the Trustee to consent to 
or oppose any such orders or decrees and to indemnify 
it against any loss by reason of such consent or opposi- . 
tion; to substitute or revoke any or all of such powers 
of attornev or other instruments which it may execute, and 
to adjust, compromise, settle and discontinue any or all 
such actions or proceedings or to institute others, and to 
adjust, compromise, settle and discontinue the same; 

(l) To apply for, consent to or secure the appointment 
of a receiver or receivers of any Mortgaged Property, or 
of the Company or any Related Company or of any Obligor 
or Owner, and to apply for, consent to or secure the substi¬ 
tution or dismissal of any such receiver or receivers; to 
consent to or to oppose the issuance and sale of receivers’ 
certificates, whether such receivers’ certificates are or are 
not to be constituted a lien prior to the lien of any Mort¬ 
gage, and whether or not the issuance of such receivers’ 
certificates is in connection with proceedings to enforce any 
Mortgage, or to request the Trustee to consent thereto or to 
oppose; 

(m) To institute or cause to be instituted any and all 
such proceedings, and to take such steps as it may deem 
expedient to promote or secure a sale, conveyance, assign¬ 
ment or transfer of any Mortgaged Property and/or of any 
property of any Obligor or Owner, without regard to 

whether such property is subject to the lien of any 

153 Mortgage, and without regard to whether such sale, 
conveyance, assignment of transfer is pursuant to 

judicial proceedings, foreclosure, negotiations, agreement, 
or otherwise; 

(n) To bid for and to purchase or cause to be purchased 
on its behalf, or for its account, at any sale which may be 
held pursuant to any judgment or decree of foreclosure and 
sale under any Mortgage, or at any other sale of any of the 
Mortgaged Property which may be held under the terms of 
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any such Mortgage (whether or not by virtue bf judicial 
proceedings or of foreclosure) or to enforce liens on any 
of the Mortgaged Property, on such terms and at such 
prices as the Committee in its uncontrolled discretion may 
deem advisable, all or any part of the property Vhich may 
be offered for sale; from time to time, as the Committee 
may deem advisable, to purchase, acquire, contract with re¬ 
gard to, deal in, sell, assign or dispose of all or any fran¬ 
chises, properties, leases, choses in action or securities in 
which the Company or any Related Company or aby Obligor 
or Owner has any interest, and also any securities or obli¬ 
gations of the Company or any Related Company or any 
Obligor or Owner, any lien on any Mortgaged Property, 
whether or not prior to the lien of any Mortgage, and also 
any receivers’ certificates, and in general any property, 
obligations or securities which the Committee inav deem 
related to the interests of the Depositors, or any of them, 
and in order to make payment therefor, or in regard thereto, 
to use the deposited securities of any issue, or apy part of 
them, in payment or in part payment of the purchase price 
of any property purchased for the benefit of thq deposited 
securities of such issue, or to charge or pledge thb deposited 
securities of any issue, or any part of them, to obtain funds 
to effect purchases or acquisitions for the benefit^ of the de¬ 
posited securities of such issue, provided, however, 
154 that the Committee shall not have power tb use secu¬ 
rities of one issue in payment or part payment of the 
purchase price of property purchased solely for jthe benefit 
of securities of any other issue; 

(o) To organize or cause to be organized such corpora¬ 
tions as it may deem advisable and to transfer tb such cor¬ 
porations any or all of the deposited securities in exchange 
for capital stock and such other securities of such corpora¬ 
tions as the Committee shall determine; to caus^ such cor¬ 
porations or their nominees to bid for and to purchase or 
cause to be purchased any Mortgaged Property bt any sale 
thereof (whether or not by virtue of judicial proceedings 
or of foreclosure) and to use the deposited securities trans¬ 
ferred to such corporations, respectively, in payjment or in 
part payment of the purchase price; to operate or lease, or 
to cause such corporations to operate or lease,! the prop¬ 
erties so acquired in such manner and for such periods and 
on such terms as the Committee may determine; to cause 
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such corporations to sell or otherwise dispose of all or any 
of such properties for such considerations and on such con¬ 
ditions as the Committee may determine, provided, however, 
that any sale of all or substantially all of the properties of 
any such corporations shall be deemed to be a plan of read¬ 
justment, reorganization, sale or exchange which must be 
submitted to Depositors under the provisions of Article 
Sixth hereof; 

(p) To consent and agree to the sale (without regard to 
whether such sale be or be not pursuant to judicial or legal 
proceedings), by any Trustee, by any Obligor or Owner, or 
any receivers of any Obligor or Owner or of its property, of 
all or any portion or portions of any Mortgaged Property, 
free and clear from the lien of the Mortgage to which it was 
subject, at such price or prices and upon such terms and con¬ 
ditions as to the Committee in its discretion may seem best; 

to consent for any purpose whatsoever to the release 
155 bv anv Trustee under any Mortgage of anv or all 

of the property covered by said Mortgage from the 
lien thereof, with or without compliance with the provisions, 
if any, contained in said Mortgage relative to the release 
by such Trustee of property covered thereby, and for such 
consideration as the Committee may consent to, approve or 
fix, or to request and/or direct the Trustee to consent 
thereto; 

(q) To demand, collect and receipt for all amounts that 
may be due or owing or distributable upon or in respect of 
the deposited securities, whether for principal, interest or 
otherwise; to compromise, adjust, release, surrender or 
settle any or all claims, rights, demands and security of the 
Depositors hereunder; in the discretion of the Committee, 
either (i) to apply any and all moneys thus received by the 
Committee to the discharge of outstanding obligations or 
to the payment of expenses and compensation of the Com¬ 
mittee and its counsel, or (ii) to distribute such moneys, in 
such proportions and manner as the Committee may deem 
to be equitable, to the holders of certificates of deposit is¬ 
sued hereunder for deposited securities with respect to 
which such interest and other sums may have accrued, and 
under such rules and conditions as the Committee may pre¬ 
scribe or approve; 

(r) To borrow any sum or sums of money from any 
persons, firms or corporations whatsoever (including the 
Depositary or any of the members of the Committee indi- 
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vidually or the firms or corporations of whiclj they or any 
of them may be members, officers, directors or stockholders) 
at any time or times and for any purpose or purposes of this 
agreement (including the payment of any expenses, obliga¬ 
tions and liabilities of the Committee and its counsel) and 
for the purpose of preserving and protecting the prop¬ 
erty subject to any Mortgage and the integrity of 

156 the business relating thereto, and to giv^ any and all 
bonds of indemnity and other bonds; and for the 

moneys so borrowed, to give promissory nqtes therefor, 
binding the bonds of the issue or issues for tlhe benefit of 
w r hich such sum or sums was or were borrowed land/or other 
property held by the Depositary or the Committee here¬ 
under pertaining or allocated to such issue, butjnot the Com¬ 
mittee or its members, the Depositary or thb Depositors 
personally; and as security for the payment of any moneys 
so borrowed and for the performance of the provisions of 
any such indemnity or other bonds and of any obligations of 
the Committee to charge by pledge, mortgage or otherwise 
the deposited bonds and coupons, or any of them, of the 
issue or issues for the benefit of which such moneys were 
borrowed and/or such bonds or obligations wrere executed 
and/or incurred, and all or any part of any property pur¬ 
chased, acquired or held by the Committee pertaining or al¬ 
located to such issue of bonds; j 

(s) To exercise any of the powers conferred upon the 
Committee hereunder either itself, or through its agents 
or nominees, which may be corporations formed by it for 
the purpose; 

(t) To make any settlement or adjustment with any 
holder of bonds not depositing the same unddr this agree¬ 
ment for the purpose of securing his consent to any action 
or 11011 -action contemplated by the Committee, or of the 
deposit of the bonds of such holder under this agreement; 
and in general, to do or cause to be done Whatever the 
Committee in its uncontrolled discretion ma\j deem expe¬ 
dient, necessary or proper to preserve, protect, guard, se¬ 
cure, promote or enforce the rights and interests of the 
Depositors, and in such manner and upon such terms as 

the Committee shall deem expedient. 

157 The Committee is hereby further authorized, in 
respect of any certificates of deposit issjied in hehalf 

of other committees which may be deposited hereunder, to 
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exercise all the rights and powers of owners of such certifi¬ 
cates of deposit under the agreements under which the de¬ 
posited certificates of deposit were issued, to dissent from 
any plan or plans announced pursuant to the provisions 
of the agreements under which such certificates of deposit 
were issued, to withdraw from such agreements and to sur¬ 
render any and all certificates of deposit desposited here¬ 
under to the respective depositaries issuing the same and 
to receive in exchange therefor the bonds, coupons and 
other property, if any, represented by such certificates of 
deposit. The Committee may pay any and all amounts 
necessary to accomplish any such withdrawals. Such 
amounts shall be deemed advances by the Committee and 
shall be charged to the Depositor who deposited such cer¬ 
tificates of deposit or t o the general expenses of the Com¬ 
mittee with respect to the issue or issues of bonds for 
which such certificates of deposit were respectively issued, 
as the Committee mav determine. Pavment of amounts so 

v * 

charged, in the uncontrolled discretion of the Committee, 
may be made a condition precedent to the right of De¬ 
positors to withdraw from this agreement under the pro¬ 
visions hereof and to their right to receive bonds, certifi¬ 
cates of deposit, securities or other property under the 
terms of this agreement. 

No power or authority conferred by this agreement upon 
the Committee or the Depositary is intended to be exclu¬ 
sive of any other power or authority (whether or not con¬ 
ferred in the same article or paragraph), but each and 
every such power and authority shall be cumulative, shall 
be in addition to every other power or authority given in 
this agreement, shall not be exhausted or impaired by the 
exercise thereof, but may be exercised again and from time 
to time as occasion may arise, and may in point of time be 
exercised irrespective of the order in which the 
158 statement of such power or authority may appear 
herein. Any power or authority may be exercised 
before or after the preparation, or approval and adop¬ 
tion, of any plan of reorganization, readjustment, sale or 
exchange, or before or after the commencement of any 
foreclosure or other proceedings, or before or after any 
foreclosure or other sale or contract for the sale of any 
Mortgaged Property. The exercise or contemplated ex¬ 
ercise of any such power or authority shall not be deemed 
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to constitute a plan of reorganization, readjustment, sale 
or exchange, which needs to be submitted toj the Deposi¬ 
tors. The enumeration of specific powers given to the 
Committee by this agreement shall not be construed to 
limit or restrict the general powers conferred or intended 
to be conferred upon it. It is the intention of this agree¬ 
ment to confer upon the Committee all powers which it 
may deem necessary or expedient in or towards the fur¬ 
therance of the general purpose of this agreement although 
such powers be of a character not contemplated at the 
time of the execution hereof. 

In respect of any power granted herein, th^ Committee 
shall be deemed to have all supplemental powers whereby 
granted powers may be exercised. Without inj any manner 
limiting such supplemental powers, the Committee shall 
have thereunder the power; to make investigations, inspec¬ 
tions and inquiries; to employ and consult !counsel, ex¬ 
perts and advisors; to make reports to Depositors; to sign, 
execute and deliver letters, notices, request^, covenants, 
deeds, grants, assignments, indentures, leases!, mortgages, 
pledges, consents, subordinations, releases, and other docu¬ 
ments ; to organize corporations, associations, partnerships 
or trusts; and to do all other things which the Committee 
regards as permitting the more convenient, sp^ed- or satis¬ 
factory exercise of granted powers. 

The Depositors hereby ratify and confirm all that the 
Committee or its appointees or substitutes shall lawfully 
do or cause to be done by virtue hereof!. 

159 Sixth. Without in any way limiting or restricting 
any power herein granted to the Committee or the 
inherent power of the Committee as legal ajnd equitable 
owner of the deposited securities: 

The Committee is hereby authorized and empowered, if 
and whenever in the judgment of the Comjnittee such 
action shall be deemed advisable, to prepare and adopt a 
plan or agreement for the readjustment of tht rights and 
security of the deposited securities of any issue or issues, 
or for the reorganization of any corporation which is 
the obligor or guarantor upon such bonds, or j which is or 
claims to be the owner of any property which i$ mortgaged 
or pledged to secure such bonds, or it may Approve and 
adopt any plan or agreement for such readjustment or 
reorganization although not prepared or formulated by it. 
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Such plan or agreement may be adopted by the Commit¬ 
tee either before or after the foreclosure of the mortgage 
securing such issue of deposited securities and before or 
after the sale on such foreclosure. Such plan or agree¬ 
ment shall be in such form and shall contain such terms, 
powers and conditions as the Committee in its uncontrolled 
discretion may determine. 

Any such plan or agreement may constitute managers 
of such readjustment or reorganization, and provide for 
their compensation and expenses and all expenses of carry¬ 
ing it out, and may provide for syndicates or underwrit¬ 
ings in respect of the securities to be issued under such 
plan or agreement, and members of the Committee, or any 
firm of which any member of the Committee is a member, 
or the Depositary, or any officer or director thereof, may 
act as such managers or may be members of anv committee 
or committees thereby constituted or therein referred to 
and may be members of any such syndicate or participate 
in any such underwritings. Any such plan or agreement 
may make provisions for the payment of the compensa¬ 
tion, disbursements and expenses of the Committee and 
its counsel and may charge with the payment thereof, or 
of any part thereof as well as of all or any part 
160 of the indebtedness, obligations and liabilities in¬ 
curred by the Committee, the securities and prop¬ 
erty subject to such plan or agreement. Any such plan or 
agreement may make provisions for any or all of the bonds, 
obligations, shares of stock, indebtedness or other property 
of, or claims against, any Obligor or Owner or any cor¬ 
poration, partnership or individual, which the Committee 
may deem related to the interests of the Depositors or 
any of them. Any such plan or agreement may contain 
any terms and provisions and confer upon the Committee 
or upon any other committee under such plan or agree¬ 
ment or, if such plan or agreement shall constitute mana¬ 
gers under such readjustment or reorganization, upon the 
managers, any powers or authority which the Committee in 
its uncontrolled discretion may deem proper and expe¬ 
dient and may impose such conditions upon participation 
thereunder as the Committee may deem wise. 

When the Committee shall have prepared, or approved 
and adopted, any such plan or agreement, a copy thereof 
shall be filed with the Depositary, and thereupon a brief 
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notice of the fact of such preparation, or approval and 
adoption, and filing, together with a copy of ^uch plan or 
agreement, or a summary thereof, shall be ndailed, in the 
manner and with the effect set forth in Articlb Eighteenth 
hereof, to each Depositor whose rights or jsecurity are 
affected by such plan or agreement, and such mailing shall 
be conclusive notice as of the date thereof tp all Deposi¬ 
tors, whether or not they receive actual notice, of the 
preparation, or approval and adoption, of ^uch plan or 
agreement by the Committee and of the filiiig of a copy 
thereof with the Depositary. 

Any Depositor within twenty days after tl^e mailing of 
such notice may file with the Depositary notice in writing 
of dissent from such plan or agreement. If! within said 
period of twenty days Depositors holding certificates of 
deposit representing fifty per cent, or more |of the prin¬ 
cipal amount of the deposited securities affected by such 
plan or agreement, shall so file notice of jdissent from 
161 such plan or agreement, such plan or agreement shall 
not become effective, and the Committee thereafter 
from time to time may prepare, approve or adopt modifi¬ 
cations thereof or supplements thereto or otjier plans or 
agreements, and give like notice as aforesaid. If within 
said period of twenty days Depositors holding certificates 
of deposit representing fifty per cent, or more| of the prin¬ 
cipal amount of the deposited securities affected by such 
plan or agreement shall not so file notice of (lissent, then 
the Committee shall have power, in its uncontrolled discre¬ 
tion, to declare such plan or agreement effective, and bind¬ 
ing on all Depositors, all of whom shall be conclusively and 
finally deemed for all purposes to have assented to said 
plan or agreement and the terms thereof and £o be irrevo¬ 
cably bound and concluded thereby, whether or not they 
shall have expressly dissented therefrom or assented thereto 
or shall have received actual notice. 

The Committee shall be fully authorized to carry out 
any plan or agreement which may become effective as 
above provided, or to assent to and co-operate with the 
carrying out of such plan or agreement by t^ie managers 
thereof, and shall have full power and authority to use, 
transfer or deliver under or in accordance with such plan 
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or agreement, all or any part of the deposited securities 
affected by such plan or agreement, and all or any part of 
the property purchased or acquired by or on behalf of the 
Committee under the authority conferred bv any of the 
provisions of this agreement, as fully as though such plan 
or agreement were a part hereof and had been expressly 
assented to by the Depositors. 

Without in any way limiting the discretion of the Com¬ 
mittee in regard to the preparation or approval and adop¬ 
tion of such plan or agreement, the Committee is expressly 
authorized to prepare and adopt or approve and adopt a 
plan or agreement whereby the deposited securities of any 
issue shall be sold or disposed of by exchange or otherwise 
for any consideration which the Committee may approve, 
either for cash or for, bonds or other securities, or 
162 for shares of stock, or partly for cash and partly 
for bonds or other securities or shares of stock, 
upon such terms and conditions as may be expressed in 
such plan or agreement and/or a plan or agreement where¬ 
by the liability of the mortgagor and/or guarantor in re¬ 
spect of such deposited securities and all other liabilities 
or obligations enuring to the benefit of the holdersof such de¬ 
posited securities, shall be compromised, adjusted or settled 
and the mortgage and/or guaranty released or discharged 
on terms which the Committee shall deem advantageous even 
though the amount realized in the case of such issue may 
be less than the full amount then owing for principal of 
and interest on the deposited bonds or bonds represented 
by deposited certificates of deposit, of such issue. 

Notwithstanding that the Committee shall have prepared, 
or approved and adopted, any plan or agreement of re¬ 
adjustment, reorganization, sale or exchange, and shall 
have submitted such plan or agreement to the Depositors 
and the Depositors shall have become irrevocably bound 
and concluded thereby, the Committee, nevertheless, in 
its discretion, may (a) abandon such plan or agree¬ 
ment whenever in its uncontrolled discretion it shall deem 
that course to be wise, without submitting the question of 
the abandonment to the Depositors, or (b) amend such 
plan or agreement as in its uncontrolled discretion it may 
see fit. Any such amendment shall be filed with the De¬ 
positary, and if, in the judgment of the Committee, which 
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shall be conclusive and binding, any such amendment shall 
not adversely affect to a material degree the rights of 
Depositors, such amendment shall become effective and 
binding upon the Depositors forthwith upon sifich filing; if, 
however, in the judgment of the Committed, any such 
amendment shall adversely affect to a material degree 
the rights of Depositors, notice of the filing of such 
amendment shall be given in the manner apd with the 
effect set forth in Article Eighteenth hereof, and in such 
event the Depositors shall have the same right of 
163 dissent as in the case of the original filing of a plan 
with the Depositary and upon the sam^ conditions. 
Successive amendments or abandonments as aforesaid shall 
not affect the powers of the Committee thereafter to pre¬ 
pare or approve and adopt, or amend or abanddn new plans. 

Seventh. Whenever by any provision of this jagreement a 
right of withdrawal is conferred upon any Depositor, such 
Depositor, if he desires to exercise such right* shall at the 
time of and as a condition precedent to such ^xercise, sur¬ 
render to the Depositary his certificate of deposit in trans¬ 
ferable form and pay to the Depositary for account of the 
Committee: (a) at the election of the Committfee, such sum 
as the Committee in its uncontrolled discretion sjiall fix as his 
fair proportion of such portion of the compensation of the 
Committee and of its counsel and of the expenses and dis¬ 
bursements of the Committee incurred to the date of such 
surrender as shall be allocated by the Committed to the issue 
or issues of deposited securities then withdrawn; and (b) 
at the election of the Committee, such sum as jthe Commit¬ 
tee in its uncontrolled discretion shall fix as his ratable pro¬ 
portion of such portion of all other indebtedness, obliga¬ 
tions and liabilities of the Committee incurred to the date 
of such surrender as shall be allocated by the Committee 
to the issue or issues of deposited securities then with¬ 
drawn; and thereupon such Depositor shall be entitled to 
the delivery of deposited securities to the ariiount called 
for by his certificate of deposit, or if, prior to; the date of 
such surrender, the Committee shall have received other 
securities or property in exchange or substitution, in whole 
or in part, for the deposited securities represented by the 
certificate of deposit so surrendered, such Depositor shall 
be entitled, upon such surrender, either to (1) his ratable 
share as determined by the Committee of the proceeds of. 
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or securities, stock or property exchanged or substituted 
for, such deposited securities, or (2) a certificate in such 
form and with such provisions as the Committee shall 

164 prescribe evidencing his ratable interest in such 
securities, stock or property and in the ultimate 

proceeds of any liquidation or other dealing therewith by 
the Committee; the Committee shall have uncontrolled 
discretion to determine whether any Depositor so electing 
to withdraw shall receive the ratable share referred to 
in sub-section (1) or the certificate of interest referred to 
in sub-section (2). Depositors by such withdrawal shall 
thereupon and without any further act be released from 
this agreement and cease to* have any rights thereunder 
or under any plan or agreement prepared or approved 
and adopted pursuant to this agreement; provided, how¬ 
ever, that such withdrawal shall not in any wise affect 
any rights or powers of the Committee hereunder or re¬ 
served in any such certificate of interest to deal with any 
securities or property theretofore or thereafter acquired 
by or on behalf of the Committee, notwithstanding the 
issuance to such withdrawing Depositors of certificates of 
interest with respect to such securities or property. 

Eighth. This agreement shall expire five years from the 
date first above recited unless extended as hereinafter pro¬ 
vided. The Committee, in its uncontrolled discretion from 
time to time may extend the term of this Agreement for 
an additional period or periods not exceeding five years 
in the aggregate. Such extension or extensions may be 
made, in the uncontrolled discretion of the Committee, 
either with respect to all of the deposited securities or 
with respect to such issue or issues thereof as the Com¬ 
mittee may deem advisable. Upon any such extension a 
notice thereof shall be filed bv the Committee with the 
Depositary, and copies thereof mailed in the manner and 
with the effect set forth in Article Eighteenth hereof to 
the Depositors of the issue or issues of securities affected 
by such extension. Any extension of the term of this 
agreement beyond ten years from the date first above re¬ 
cited shall require an amendment of this agreement in 
the manner and with the effect specified in Article Twelfth 
hereof. If for any reason the Committee shall con- 

165 sider it expedient at any time to terminate this 
agreement it may do so, either with respect to all 
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of the deposited securities or with respect to one! or more 
issues thereof, by giving notice of its election sojto do to 
the Depositors affected by such termination in th^ manner 
and with the effect set forth in Article Eighteenth hereof. 
Thereafter any holder of a certificate of deposit represent¬ 
ing bonds affected by such termination, upon payment to 
the Committee of the amounts provided in Article Seventh 
hereof, and upon surrender to the Depositary of suck 
certificate of deposit duly endorsed in blank if jrequired, 
shall be entitled to receive securities or other property or 
certificates of interest therein as provided iii Article 
Seventh hereof in respect of withdrawals under this 
agreement, subject, however, in each case, to a^iy exist¬ 
ing pledge thereof theretofore made under the provisions 
of this agreement and to any use which the Committee 
theretofore may have made thereof in the course of any 
readjustment or reorganization, or in the carrying out 
of any of the provisions of this agreement, and dubject to 
such reasonable rules and regulations as the Committee 
may prescribe. 

Depositors, by the receipt of the last or final installment 
of their share of securities, certificates, cash or jproperty 
distributed by the Committee under any plan or other¬ 
wise, or by the surrender of their certificates of deposit, 
thereby release and discharge the Committee and the De¬ 
positary and all sub-depositaries, and their officerjs, agents, 
and attorneys from all liability and accountability, if any, 
of every kind, character and description whatsoever. 

Ninth. After the termination of this agreement either 
generally or with respect to any issue of bonds fhe Com¬ 
mittee shall file with the Depositary a statement of its 
accounts with respect to the deposited securities affected 
by such termination. Thereafter the Committee in its dis¬ 
cretion may cause to be mailed, in the manner and with 
the effect set forth in Article Eighteenth hereof, to the 
Depositors of deposited securities to which such ac- 
166 counts relate, notice to the effect that such state¬ 
ment has been so filed with the Depositary] If such 
notice is so mailed, unless legal proceedings inipeaehing 
the correctness of the accounts contained in siick state¬ 
ment shall be duly commenced within ninety days after 
the date of the mailing to Depositors of such notice, such 
accounts and the transactions to which thev irelate as 

* i 
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against all parties interested therein shall be conclusively 
presumed to be in all respects correct, and the Committee 
and the Depositary and all sub-depositaries shall be re¬ 
leased and discharged from all liability and accountability, 
if any, to Depositors of securities affected thereby of every 
kind and description arising out of this agreement or any 
action taken by the Committee with respect to such securi¬ 
ties, excepting only such liabilities to holders of outstand¬ 
ing certificates of deposit, or otherwise, as are expressly 
admitted in said statement. 

Tenth. In view of the large number of separate issues 
sold by or through the Company or Related Companies 
and in view of the fact that the various issues are secured 
by mortgages, or by the pledge of bonds secured by mort¬ 
gages, on property located in several different places, it is 
expected that the Committee will retain and employ local 
agents and advisers of various kinds and may have to em¬ 
ploy counsel in the localities in which the various prop¬ 
erties are situated in addition to counsel in New York 
City. The Depositors therefore recognize that it will be im¬ 
possible for the Committee or its members to obtain direct 
information as to the facts and circumstances surrounding 
the security for these issues of bonds, and that the Com¬ 
mittee and its members will be compelled to rely to a very 
large extent, and in the case of some issues entirely, upon 
the advice and recommendations of its agents, advisers and 
counsel; the Depositors agree that the members of the 
Committee shall be fully protected in so doing. 

167 The Depositors also recognize that from time to 
time the attention of the Committee may be directed 
to the fact that the interests of the holders or Depositors of 
bonds of different issues or of the same issue may conflict in 
some respects and in varying degrees. They agree that the 
Committee in its uncontrolled discretion may determine the 
importance or seriousness of such conflicts in each case 
(having regard to the amounts involved, the expense and 
inconvenience to the Committee of separate representation 
and all other factors which the Committee may deem perti¬ 
nent) and whether or not steps should be taken to obtain 
separate representation with respect to any issue or issues 
of bonds affected by such conflict and if so what should 
be done to this end, and also whether or not this agree¬ 
ment should be terminated with respect to any such issue 
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or issues as provided in Article Eighth hereof.j The Com¬ 
mittee shall be under no obligation to ascertain the exist¬ 
ence of such conflicts of interests, and if its ! attention is 
directed thereto the determination of the Committee as 
to what policy to pursue in the case of such| conflicts of 
interest shall be final, conclusive and binding on all De¬ 
positors, and the Committee and the Depositary shall be 
fully protected in receiving deposits and in jmaking dis¬ 
tributions and in all action taken in good fhith for the 
protection of the Depositors of bonds of the several issues, 
or certificates of deposit therefor, regardless iof any con¬ 
flicts of interest between them. 

Eleventh. The Committee may select, elnploy, and 
dismiss such depositaries, sub-depositaries, Counsel, en¬ 
gineers, accountants, experts and other ageijits and em¬ 
ployees as it may deem expedient and may fix &nd pay rea¬ 
sonable compensation for their services and mak make such 
other expenditures as it shall deem necessary or proper 
for any of the purposes of this agreement, arid the mem¬ 
bers of the Committee shall be entitled with respect to each 
issue of deposited securities to reasonable compensation for 
their own services and to be reimbursed for all their 
168 disbursements, expenses and liabilities [made or in¬ 
curred. Such compensation of the meifibers of the 
Committee may be fixed by the Committee separately with 
respect to each issue or from time to time iri gross with 
respect to all of the work done by them up to! the date of 
such fixing and may be apportioned among the several 
issues in such amounts as the Committee iii its uncon¬ 
trolled discretion may deem proper. The Confinittee in its 
uncontrolled discretion may allocate to the several bond 
issues in such proportions as it may deem just, all ex¬ 
penses which in the judgment of the Committee cannot 
be readily segregated and allocated to specific issues of 
bonds. The judgment of the Committee as tp what items 
of expense cannot be so segregated and as to the appor¬ 
tionment of such expense between the several j issues shall 
be final and binding upon all Depositors. 

The foregoing is, however, subject to the condition that 
the compensation of the Committee and the fries of coun¬ 
sel for the Committee and the fees of the Depositary shall 
be subject to the approval of Honorable Johiji W. Davis, 
or in the event of his inability to act, of such other person 
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as he from time to time may designate, or in the event 
of his death or inability to make such designation, of a 
member of the firm of Davis, Polk, Wardwell, Gardiner & 
Reed, or its successor, to be chosen by such firm or such 
successor firm (such person so designated or such mem¬ 
ber of the firm being herein sometimes termed the 
“nominee” of Honorable John W. Davis). The Committee 
shall cause to be mailed to each Depositor of deposited 
securities of the issue or issues against which such com¬ 
pensation and fees are to be charged, in the manner and 
with the effect set forth in Article Eighteenth hereof, a 
notice designating a time and place at which a hearing 
may be had before Honorable John W. Davis or his 
nominee with respect to such compensation or fees. Such 
notice shall contain a statement of the amount of pro¬ 
posed compensation or fees and also a brief summary of 
services rendered. Such hearing may be adjourned 
169 from time to time without further notice to Deposi¬ 
tors. The determination of Honorable John W. 
Davis or his nominee as to the amount of such compensation 
and fees shall be final and conclusive upon all Depositors 
and all parties interested therein. Honorable John W. 
Davis or his nominee shall be entitled to reasonable compen¬ 
sation for services in connection with such hearings, such 
compensation to be paid by the Committee as part of its ex¬ 
penses. 

The deposited securities of each issue and any proceeds 
thereof or securities or other property received in ex¬ 
change therefor shall be charged with the payment of 
the compensation of the Committee and the fees of coun¬ 
sel for the Committee and the fees of the Depositary (in 
such amounts in each case as shall be approved as here¬ 
inabove provided) and also with the payment of such part 
of the other expenses and disbursements of the Committee 
(including as a part thereof, wherever its expenses are re¬ 
ferred to in this agreement, the expenses of counsel for the 
Committee and the expenses of the Depositary, and the com¬ 
pensation and expenses of any sub-depositary, including the 
compensation and expenses of their respective counsel), 
and with the payment of such part of the indebtedness, obli¬ 
gations and liabilities of the Committee as in accordance 
with the provisions hereof shall be allocated by the Com¬ 
mittee to such issue of bonds. In order to pay or provide 
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for any of the payments aforesaid in respect of any issue 
of deposited securities, and/or in order to pijovide funds 
for protecting, maintaining or improving the jsecurity for 
such deposited securities, the Committee as ihereinabove 
provided may use any funds derived from such deposited^ 

charge or 
rt thereof; 

but (subject to the provision hereinabove in jthis Article 
contained as to the allocation of expense which cannot 
be readily segregated) the Committee shall have no power 
to use funds derived from deposited securities of one issue, 
or to pledge deposited securities of one issue,! in order to 
pay expenses or compensation of the Committee with 
170 respect to deposited securities of any other issue or 
to protect, maintain or improve the security for bonds 
of any other issue. Payments and distributions to De¬ 
positors of each issue shall be made only out of funds and 
property received by the committee in respect of such 
issue and payable or distributable by it in accordance with 
the provisions of this agreement. The Comijaittee shall 
have no power to make the Depositors personally liable 
for any indebtedness, obligation or liability ificurred, the 
liability of the Depositors being expressly limited to the 
deposited securities and any other property at any time 
held hereunder. 

Twelfth. The Committee is hereby authorized and em¬ 
powered to construe this agreement, and its construction of 
the same, made in good faith, shall be final, conclusive and 
binding. It may supply any defect or omissiop or recon¬ 
cile any inconsistencies in this agreement, and jnay amend 
the same in such manner and to such extent as if shall deem 
necessary or expedient in order properly and effectively to 
carry out the general purposes of this agreement. It shall 
be the sole judge of such necessity or expediency. All 
amendments shall be filed with the Depositary, a[nd if in the 
judgment of the Committee, which shall be conclusive and 
binding, any such amendment does not adversely affect to a 
material degree the rights of Depositors of bonds, coupons 
or certificates of deposit for bonds, of any isstie, it shall, 
when so filed, become binding upon all Depositors without 
notice. If, in the judgment of the Committee^ any such 
amendment shall adversely affect to a material degree the 
rights of the Depositors of bonds, coupons or certificates of 


securities, and may borrow money and may 
pledge such deposited securities, or any pO 
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deposit for bonds, of any issue or issues, copies thereof 
shall be mailed in the manner and with the effect set forth 
in Article Eighteenth hereof, to Depositors of bonds or 
certificates of deposit for bonds, of such issue or issues. 
Any Depositor may, at any time within fifteen days from 
the date of such mailing, upon the terms and condi- 
171 tions set forth in Article Seventh hereof, withdraw 
from this agreement and thereupon shall be entitled 
to receive securities or other property or certificates of in¬ 
terest therein as provided in said Article Seventh and shall 
cease to have any rights hereunder. All Depositors who do 
not so withdraw within said period of fifteen days shall be 
conclusively and finally presumed to have assented to and 
ratified anv such amendment and shall be irrevocably bound 
thereby, whether they have actual notice thereof or not. 

Thirteenth. The Committee as from time to time con¬ 
stituted, and notwithstanding any vacancy, shall have all 
the powers, rights, interests and immunities of the Com¬ 
mittee as named in this agreement. The Committee mav 
elect a Chairman, in the event of the resignation, death, 
or removal of George E. Roosevelt, who is hereby ap¬ 
pointed Chairman, and may appoint a Secretary, who may 
but need not be a'member of the Committee and who shall 
keep a record of its acts and proceedings. From time to 
time it may choose such other officers and designate or 
cause to be designated such committees or sub-committees 
(whose members may but need not be members of the Com¬ 
mittee) as it may see fit, and may confer upon any of its 
officers, committees or sub-committees such powers as it 
may deem proper. The Committee from time to time may 
add to its number by electing by a majority of its members, 
as from time to time constituted, an additional member or 
additional members, and the member or members so elected 
shall have all the powers, rights and interests of a member 
of the Committee under this agreement and together with 
those herein named, or their successors, shall constitute 
the Committee under this agreement with like force and 
effect as though they were specifically named herein. Any 
member of the Committee may resign by filing written no¬ 
tice of his resignation with the Chairman or Secretary of 
the Committee. Any member may be removed at any time 
by vote of all other members. Upon such resignation or 
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removal the Committee may settle any account or 

172 transaction with such member and give to him a full 
release and discharge. In case at any tiijie a vacancy 

shall occur in the Committee by death or resignation, or 
from any other cause, such vacancy may, but need not, be 
filled by a majority of the members of the Cbmmittee as 
then constituted. Notices of changes in the membership of 
the Committee filed with the Depositary shall bind all par¬ 
ties hereto. 

Fourteenth. The Committee as a Committee, any mem¬ 
ber of the Committee as an individual, and any firm or cor¬ 
poration of which he may be a member or officer or with 
which he may be associated, and the Depositary, or any sub¬ 
depositary, or any of them, or their respective officers and 
agents, may make deposits under this agreement and shall 
be entitled, to the same extent as any other depositor, to 
all the rights and benefits accruing hereunder fh>m such de¬ 
posit. They, or any of them, may be or becomS pecuniarily 
interested in any property or matters which are or may be¬ 
come subject to this agreement or to any plan dr agreement 
of readjustment, reorganization, sale or exchange which 
the Committee may prepare or approve and ad<j)pt as herein 
provided, and may contract with, or deal with ^he Commit¬ 
tee in the same manner as if they were not shell members 
and as if they were in no way connected with thd Committee, 
or be members or managers of any committee or of any 
syndicate which may contract with the Committee or be 
formed in contemplation of, or in connection wjith any plan 
or agreement of readjustment, reorganization^ sale or ex¬ 
change prepared or approved and adopted u^ider the au¬ 
thority of this agreement, and may likewise be Interested in 
any securities of any corporation, or in any corporation or 
property, related to the interests of the Depositors. They 
may become officers, directors, voting or other! trustees, or 
stockholders of any corporation which is obligor upon, or 
guarantor of, any of the bonds, or which is or!claims to be 
the owner of any property mortgaged tb secure any 

173 of the bonds, or of any corporation whiih may here¬ 
after be formed in pursuance of this agreement or of 

any plan approved and adopted hereunder. But no mem¬ 
ber of the Committee shall purchase any bondS sold or dis¬ 
tributed by or through the Company or any Belated Com¬ 
pany, or any certificates therefor issued hereunder or under 



140 


GEORGE WRIGHT AND SAMUEL J. HENRY VS. 


any other deposit agreement, provided that the foregoing 
shall not in any way be deemed to prohibit the Committee 
itself from purchasing any of such bonds or certificates of 
deposit whenever it considers such purchase advisable in 
the interest of one or more issues of deposited securities. 
No member of the Committee who has a financial interest, 
other than that of a Depositor, in any such plan or agree¬ 
ment shall vote upon the approval or adoption thereof, the 
vote of a majority of the remaining members being suffi¬ 
cient, in such case, for such adoption and approval. 

The Committee shall have, and it herebv is given the 
right to cooperate with any other committee or other hold¬ 
ers of bonds, or interim receipts or certificates of deposit 
for bonds, and with such other committees as are, or here¬ 
after may be, organized for the protection of any other 
securities or obligations of any Obligor or Owner. The 
Committee shall also have, and it hereby is given, the right 
to cooperate with such other committees as are, or here¬ 
after may be, organized to represent other interests con¬ 
nected with or pertaining to the Company or any Related 
Company, such as the interests of holders of stock or obli¬ 
gations or of creditors of the Company or any Related 
Company, and the Committee shall have the right to act 
in conjunction with such committees in the management 
and/or liquidation and/or reorganization of the business 
of the Company and/or of any Related Company to the 
end of best conserving the assets of such companies for 
the benefit of all parties in interest. The members of the 
Committee or anv of them mav become members of anv 
such other committee. 

Fifteenth. A majority of the members of the Commit¬ 
tee as from time to time constituted and notwith- 
174 standing any vacancy, shall constitute a quorum for 
all purposes, and all the powers of the Committee 
may be exercised by a majority of its members either at a 
meeting, or in writing or by telegraph, wireless, or cable 
without a meeting except that no member of the Committee 
shall be removed except by the affirmative vote of all the 
remaining members of the Committee then in office. A 
member of the Committee by written, telegraphed or cabled 
proxy may authorize any person (who may, but need not, 
be another member of the Committee) to act in his place 
for any and all purposes. When authorized by the Com- 
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mittee, either generally or in special instances, any one 
or more of the members of the Committee may execute, in 
the name and on behalf of the Committee, instruments, 
documents and papers of any nature. The certificate of 
the Chairman or Secretary as to any action hy the Com¬ 
mittee shall be conclusive upon and full protection to the 
Depositary or any sub-depositary and conclusive upon all 
Depositors as to all acts and things so certijfied to have 
been done by the Committee. The Committee from time 
to time may make, alter or rescind such rulesj and regula¬ 
tions for the transaction of its business as it may deem 
advisable. 

Sixteenth. Neither the Committee nor thei Depositary 
nor any sub-depositary assumes any responsibility or lia¬ 
bility as to the genuineness, validity or regularity of any 
of the deposited securities. The Committee, qach member 
thereof, the Depositary, each sub-depositary, and their 
officers, employees and agents, at all times shall be pro¬ 
tected and free from liability in acting upon the advice of 
counsel, or in acting upon any bond, coupon, certificate of 
deposit, notice, request, consent, certificate, declaration, 
affidavit or other paper or document or signature believed 
by him, it or them to be genuine and to have begn signed by 
the proper party or parties, or by the party oriparties pur¬ 
porting to have signed the same. Neither thd Committee 
nor any member of the Committee nor the depositary 
175 nor any sub-depositary nor the Secretary, shall be 
personally liable for the acts or omissions of each 
other nor for any act or omission of any officdr, agent, at¬ 
torney or employee selected in good faith, nor for any error 
of judgment or mistake of law, nor for anything other than 
wilful malfeasance of the party sought to be held liable. 
No statement, explanation, or suggestion contained in this 
agreement, or in any plan or agreement prepared, or ap¬ 
proved and adopted hereunder, or in any communication 
or notice, heretofore or hereafter issued by the Depositary 
or any sub-depositary or by the Committee of the Secre¬ 
tary, is intended or is to be accepted as a representation or 
warranty or as a condition of deposit, subscription or 
assent under this agreement. Except by the Written con¬ 
sent of the Committee, no defect or error shall release any 
deposit under this agreement or affect or release any assent 
or subscription hereto. 
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Seventeenth. The deposited securities and any other prop¬ 
erty acquired hereunder shall be held by the Depositary or 
any sub-depositary for the account of and subject to the 
order of the Committee, and the Depositary and any sub¬ 
depositary shall incur no liability for anything done or 
permitted to be done at the request and direction of the 
Committee, or a majority thereof, or of any officer or sub¬ 
committee of the Committee. The Depositary and any sub¬ 
depositary shall be bound only to exercise reasonable care 
in the safekeeping of the deposited securities and other 
securities and property which may be deposited with or 

held bv them hereunder and to deal therewith in accordance 
•> 

with the directions of the Committee, or a majority thereof, 
or of the Chairman or Secretary or of any sub-committee 
of the Committee, and such directions shall be complete 
justification for any action or omission to act on the part 
of the Depositary and any sub-depositary. The Depositary 
and any sub-depositary shall not be required to see to the 
application of bonds or other property delivered by them to 
the Committee upon its order. The Depositary or 
176 any sub-depositary may resign upon thirty days’ 
notice in writing to the Committee, and the Commit¬ 
tee shall have power to remove the Depositary or any sub¬ 
depositary and from time to time fill any vacancy however 
arising in the office of Depositary or any sub-depositary. 
In the event of any such resignation or removal, the 
Depositary or sub-depositary, upon receiving due and 
proper receipt and acquittance, shall deliver all cash, 
securities, property and records held by it to the new De¬ 
positary or sub-depositary, and upon and by virtue of such 
delivery the Depositary or sub-depositary so resigned or 
removed shall thereupon and without further act on the 
part of the Committee or on the part of such Depositary or 
sub-depositary, be discharged and freed from any and all 
liabilitv for anv act done bv it in the performance of its 
duties as Depositary or sub-depositary respectively, except 
for its own wilful misconduct, and such new Depositary or 
sub-deposit ary shall receive the property so delivered and 
shall hold the same under the terms of this agreement, and 
shall have the same rights, powers and duties as if such new 
Depositary or sub-depositary were the Depositary or sub¬ 
depositary named herein or originally designated here¬ 
under, and had issued any and/or all certificates thereto¬ 
fore issued hereunder. 
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Eighteenth. Any notice or statement herein required to 
be given by the Committee to any Depositor shall be mailed 
to such Depositor at his address as it appears on the 
records kept by the Depositary. Such notice shall be con¬ 
clusive upon such Depositor as to the matters therein con¬ 
tained, as of the date of the mailing thereof, whether or not 
the Depositor receives the same. An affidavit taade before 
a notary public by the Secretary of the Committee, or any 
employee of said Secretary or of the Depositary, of the 
mailing of such notice, shall be conclusive evidence of his 
acts and of the mailing of such notice and of the date of 
such mailing. 

177 Nineteenth. This agreement shall bp construed 
solely as an agreement among the partie^ hereto and 
as solely affecting and relating to the Committee and the 
Depositors and the Depositary and any sub-depositary, 
and no other person, firm or corporation sh^ll have any 
right hereunder. The rights of Depositors herpunder shall 
be limited to matters relating to the issues bf bonds of 
which, or of certificates of deposit for which, they are re¬ 
spectively Depositors. This agreement shall be binding 
upon the several parties hereto and each and et r ery succes¬ 
sor member of the Committee and each and all the sur¬ 
vivors, heirs, executors, administrators, successors and 
assigns of the Depositors and of each of them, j 

Twentieth. This agreement may be executedj in counter¬ 
parts and all such counterparts shall be taken together as 
forming one agreement. Upon the execution of the agree¬ 
ment singly or in counterparts, by the members jof the Com¬ 
mittee, or a majority of them, it shall be deposited with the 
Depositary. By receiving a certificate of deposit issued by 
the Depositary the recipient or holder thereof shall thereby 
become and be a party to this agreement and lj)e bound by 
its provisions, with the same force and effect as though an 
actual subscriber hereto. 

In witness whereof the members of the Comjmittee have 
subscribed this agreement and the Depositors Have become 
parties hereto by depositing their securities and accepting 
certificates of deposit hereunder as above set tarth or by 
signing these presents, all as of the date first above recited. 

GEORGE E. ROOSEVELT. 

B. L. ALLEN. 

JAMES L. MALCOLM. 
CHARLES D. NEWjTON. 

i 
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178 “Committee Exhibit B.” 

Certificate of Irving Trust Company . 

Irving Trust Company, a banking corporation organized 
and existing under the laws of the State of New York, 
hereby certifies: 

That it is the Depositary of the Committee for the Pro¬ 
tection of the Holders of Bonds Sold Through The F. H. 
Smith Company, constituted under a certain Deposit Agree¬ 
ment dated May 28, 1930. 

That at the close of business on April 2, 1932, there were 
on deposit with said Irving Trust Company under the said 
Deposit Agreement One Million, Three Hundred Two Thou¬ 
sand, Seven Hundred Dollars ($1,302,700) in principal 
amount of the First Mortgage 6Y>% Gold Coupon Bonds of 
The Rochester Corporation. 

In witness whereof the said Irving Trust Company has 
caused this instrument to be signed in its corporate name 
by one of its Vice-Presidents, attested by one of its As¬ 
sistant Secretaries, and its corporate seal to be hereunto 
affixed this 7th day of April, 1932. 

! IRVING TRUST COMPANY, 
By F. G. HERBST, 

Vice-Presid ent . 

Attest: 

[seal.] R. F. YOUNG, 

Assistant Secretary. 

179 “Committee Exhibit C.” 

Operating Profit for Eleven Months, as Shown 
by Plaintiff’s Exhibit II. $88,256.00 

Less: 

Depreciation on Furniture & Fix¬ 
tures Taken Over at 2/1/31— 

11/12 of 20% of $27,500 . $5,041.63 

Depreciation on Building—11/12 of 

3% of $927,000 . 25,492.50 

- 30,534 13 


Operating Profit Before Interest and 
Amortization. $57,721.87 
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I 

Less: 

i 

Interest on First Trust. $92,354 13 

Amortization of First Trust. 27,500.00j 

- 119,854.13 

— 

Net Deficit in Income.j $62,132.26 

I 

180 “Committee Exhibit D.” j 

Committee for the Protection of the Holders of Bonds Sold 
Through The F. H. Smith Company 

Members: George E. Roosevelt, Chairman; B. L. Allen, 
James L. Malcolm. Charles D. Hilles, Jrl, Secretary. 
Irving Trust Company, Depositary. Root, Clark & Buck¬ 
ner, Counsel. J 

i 

Office of the Secretary: 31 Nassau Street, New York. Office 
of the Assistant Secretary: 815 15th Street N. W., Wash¬ 
ington, D. C. i 

j 

Report to Depositors . 

January 28, 1932. 

To depositors of first-mortgage 6%% bonds of the Roches¬ 
ter Corporation, secured by the Hamilton Hotel, Wash¬ 
ington, D. C.: 

The Committee, representing a large majprity of the 
bonds of this issue, has requested American Security and 
Trust Company, the Successor Trustee, to sell the Hamilton 
Hotel property at public auction pursuant to the provisions 
of the mortgage. It is expected that the sale will take place 
within the next few weeks. The Committee plajns to bid for 
the property at the Trustee’s sale and, unless a satisfactory 
bid is made by another bidder, to acquire the!property on 
behalf of depositing bondholders. 

The Hamilton Hotel is located at the northeast corner of 
14th and K Streets, Washington, D. C. The building, which 
was completed toward the end of 1922, is an eleven-story 
structure, containing 283 hotel rooms. A Considerable 
amount of redecorating and repair work ha£ been done 
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during the last year and the hotel is now in good physical 
condition. 

American Security and Trust Company, the Successor 
Trustee, is in possession of the property and is operating 
it for the benefit of the bondholders. According to state¬ 
ments furnished to the Committee, for the period begin¬ 
ning November 1, 1930 and ending November 30, 1931, the 
gross income from rooms was $301,729.97, the net income 
derived from restaurant, valet and similar operations was 
$21,459.68, expenses, including real estate taxes, insurance 
and trustee’s commissions were $233,507.15, and the net 
income of the property was $89,682.50 before bond interest, 
amortization, depreciation or fees and expenses of the Trus¬ 
tee and of its counsel. For such period, interest charges 
under the mortgage amounted to approximately $110,000 
and amortization charges amounted to $32,500. 

The Committee recently entered into an agreement with 
The F. H. Smith Company pursuant to which the Com¬ 
mittee relinquished any right of action which it might have 
had against the Smith Company in connection with this 
issue and the Smith Company deposited with the Com¬ 
mittee $459,500 in principal amount of bonds of this issue. 

However, in any distribution made by the Committee 
181 on account of this issue, the bonds so deposited by 
the Smith Company will not be entitled to share on 
a parity with the bonds deposited by other Depositors but 
will share in such distribution on a reduced basis. As in¬ 
dicated in Schedule A set forth on the opposite page, the 
extent to which the bonds deposited by the Smith Company 
will share in such distribution will depend upon the amount 
distributed to other Depositors. This agreement will prove 
to be of substantial benefit to Depositors other than the 
Smith Company since the amount to be distributed by the 
Committee to other Depositors will thereby be increased 
over what it would otherwise have been. 

The Committee will keep Depositors informed of further 
progress made toward the liquidation of the issue. 

For the Committee: 


GEORGE E. ROOSEVELT, 

Chairman. 
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Schedule A. 


If the amount distributed on account 
of each $100 in principal amount of 
bonds deposited by depositors other 
than the Smith Company should be: 

(a) not in excess of 60% of the princi¬ 
pal amount thereof 


(b) in excess of 60%, but less than 
65% of the principal amount 
thereof 

(c) equal to or in excess of 65% but 
less than 70% of the principal 
amount thereof 

(d) equal to or in excess of 70% but 
less than 75% of the principal 
amount thereof 

(e) equal to or in excess of 75% but 
less than 80% of the principal 
amount thereof 

(f) equal to or in excess of 80% but 
less than 85% of the principal 
amount thereof 

(g) equal to or in excess of 85% but 
less than 90% of the principal 
amount thereof 

(h) equal to or in excess of 90% but 
less than 95% of the principal 
amount thereof 

(i) equal to or in excess of 95% of 
the principal amount thereof 


the amount distributed on account of 
each $100 in principal amount of bonds 
deposited by the Smith Company 
will be: 

60% of the amount distributed on 
account of each $100 in principal 
amount of bonds deposited by 
other depositors. 

65% of the amount distributed on 
account of each $100 in principal 
amount of bonds | deposited by 
other depositors. 

70% of the amount distributed on 
account of each $100 in principal 
amount of bonds! deposited by 
other depositors. 

75% of the amount distributed on 
account of each S1|00 in principal 
amount of bonds deposited by 
other depositors. I 

80% of the amount distributed on 
account of each $100 in principal 
amount of bonds deposited by 
other depositors. 

85% of the amount distributed on 
account of each $100 in principal 
amount of bonds deposited by 
other depositors. 

90% of the amount distributed on 
account of each $f 00 in principal 
amount of bonds deposited by 
other depositors. 

95% of the amount distributed on 
account of each $100 in principal 
amount of bonds deposited by 
other depositors. 

100% of the amount distributed on 
account of each $100 in principal 
amount of bonds deposited by 
other depositors. 
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Memorandum. 


April 29, 1932.—Hearing on merits before Justice Adkins. 

Stipulation of Facts to be Supplemented by Evidence at 

the Trial. \ 

Filed April 29, 1932. j 

# # # * * # * 

It is hereby stipulated between counsel for the several 
parties hereto that the following facts may be accepted as 
proved without the offering of testimony in support 
thereof in connection with the hearing of the hbove cap¬ 
tioned case. 
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The plaintiff, George Wright, is the owner of a First 
Mortgage Six and One-Half Per Cent Gold Coupon Bond 
in the principal amount of Five Hundred Dollars ($500.00), 
secured on the Hamilton Hotel, for which he paid the face 
value of said bond, which was sold to him bv The F. H. 
Smith Companv, and which he has owned since October, 
1928. 

The defendants, George E. Roosevelt, B. L. Allen and 
James L. Malcolm, are members of and constitute a Com¬ 
mittee for the Protection of the Holders of Bonds Sold 
Through The F. H. Smith Company and they are so con¬ 
stituted under the terms of a Deposit Agreement dated 
May 28, 1930, a copy of which is attached to their answer 
tiled herein and which is admitted to be a true copy thereof. 
Said defendants hold One Million Three Hundred Two 
Thousand, Seven Hundred Dollars ($1,302,700) in principal 
amount of said First Mortgage Six and One-Half Per Cent 
Gold Coupon Bonds secured on the Hamilton Hotel, de¬ 
posited pursuant to the terms of Article Fourth of said 
Deposit Agreement. Hamilton Hotel Corporation, a 
184 Delaware corporation, was the purchaser of the 
Hamilton Hotel property at the public auction, on 
Trustee’s sale, held on March 1, 1932 and hereafter more 
fully described. There is no corporation known as The 
Hamilton Hotel, Inc., which is named as defendant in this 
action, but Hamilton Hotel Corporation has filed its answer 
for and appeared in place of said erroneously named The 
Hamilton Hotel, Inc. All of the capital stock of Hamilton 
Hotel Corporation is owned by Charles D. Hilles, Jr., on 
behalf of the defendants George E. Roosevelt, B. L. Allen 
and James L. Malcolm as a Committee for the Protection 
of the Holders of Bonds Sold Through The F. H. Smith 
Company. Hamilton Hotel Corporation was represented 
at said public auction or Trustee’s sale by Alphonse A. 
Laporte, who purchased the property on its behalf. 

On the 13th day of December, 1929, George W. Page, 
Esquire, State Banking Commissioner of Maryland, having 
applied to the Circuit Court of Prince Georges County, 
Maryland for appointment as Receiver of the Southern 
Maryland Trust Company, because of financial difficulties 
of that institution, was appointed such Receiver; on the 
same date, said George W. Page, Esquire closed the doors 
of and immediatelv sought to liquidate said The Southern 
Maryland Trust Company; from December 13, 1929 until 
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March 26, 1930, The Southern Maryland Trust Company, 
being in the hands of the State Banking Commissioner 
aforesaid, did no business; on the latter datb, said trust 
company, having been reorganized, and its Capital stock 
reduced from Two Hundred Thousand Dollars ($200,000) 
to One Hundred Fifty Thousand Dollars ($150,000), pursu¬ 
ant to a plan formulated with the approval of the State 
Banking Commissioner of Maryland and the (jircuit Court 
of Prince Georges County, Maryland, then reopened 

185 its doors and has since been engaged in a genearl 
banking business. 

On March 22, 1930, G. Bryan Pitts executed an instru¬ 
ment in which he recited the inabilitv of The Southern 

* 

Maryland Trust Company to act as Trustee under the 
Deed of Trust securing the First Mortgage £>ix and One- 
Half Per Cent Serial Gold Bonds on the Hamilton Hotel 
and said instrument was recorded on April 1, 1930 among 
the land records of the District of Columbia iij Liber 6432, 
folio 449. | 

On or about December 10th, 1928, the Hamilton Hotel 
was conveyed by The Rochester Corporation to The Hamil¬ 
ton Hotel, Inc. and by The Hamilton Hotel, Inc. to Prop¬ 
erties Investment Corporation. On December 10, 1928, 
Properties Investment Corporation executed a general 
mortgage, subject to the aforementioned first Djeed of Trust 
conveying the Hamilton Hotel property to the Union Trus¬ 
tee Company, Trustee, to secure an issue of ponds in the 
principal amount of One Million, Two Hundred Fifty 
Thousand Dollars ($1,250,000), bearing interest at six and 
one-half per cent ( 6 1 /1 > %); none of said general mortgage 
bonds were sold to the public but all were (immediately 
pledged to the Columbia Trustee & Registrar Corporation, 
Trustee, as part of the collateral to secure an issue of One 
Million, Fifty Thousand Dollars ($1,050,000) |in principal 
amount of collateral trust seven per cent Gjold Coupon 
Bonds. 

Plaintiff has had knowledge that American Securitv and 
Trust Company was acting as Trustee under the afore¬ 
mentioned Deed of Trust dated July 6, 1927 sipce the 15th 
day of June, 1931, upon which date, pursuant to written 
notice thereof given by mail and by public advertisement 
in the newspapers by American Security and Trust 

186 Company, the plaintiff presented for payment, and 
accepted the payment of interest due Jujy 6,1930 on 
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one six and one-half per cent Gold Coupon Bond of The 
Rochester Corporation in the principal amount of Five 
Hundred Dollars ($500), said bond being No. 2922. Plain¬ 
tiff made frequent personal calls upon an officer of Ameri¬ 
can Security and Trust Company and also made frequent 
personal calls at the office maintained by the Roosevelt 
Committee in Washington, at which times he discussed, 
among other bonds, the bond which he held on the Hamil¬ 
ton Hotel. 

On June 18, 1930, G. Bryan Pitts filed among the land 
records of the District of Columbia an instrument in which 
he undertook to resign as Successor Trustee. 

On July 7, 1930, the Court, in Equity Cause No. 51,379, 
signed an order appointing American Security and Trust 
Company as Substitute Trustee and Registrar under the 
Deed of Trust of Julv 6, 1927. American Securitv and 

•s ' 7 V 

Trust Company, shortly after the date of its appointment, 
called upon the former Trustee and The F. H. Smith Com¬ 
pany for an accounting, investigated the insurance in force 
upon the building and made demands on the Properties In¬ 
vestment Corporation for interest and amortization pay¬ 
ments, which demands were in part complied with by the 
Properties Investment Corporation. On September 15, 
1930, American Security and Trust Company filed in Liber 
6483, folio 369 of the land records of the District of Colum¬ 
bia, an instrument dated September 11, 1930 in which the 
said American Security and Trust Company accepted the 
trust imposed by the aforesaid order dated the 7th day of 
July, 1930. 

On February 1st, 1931, American Security and 
187 Trust Company, as Substitute Trustee, took over the 
actual management of the mortgaged premises and 
operated the same and has since said date operated the 
said property under the terms of the Deed of Trust. 

On or about January 22, 1932, the Roosevelt Committee 
served a written request upon American Security and Trust 
Company to cause said property to be sold at public auc¬ 
tion and at that time the Committee held bonds aggregating 
One Million, Fifty-One Thousand, Seven Hundred Dollars 
($1,051,700) in principal amount out of the total issue of 
One Million, Five Hundred Fifty Thousand Dollars ($1,- 
550,000) outstanding. 

Pursuant to the aforesaid notice, American Security and 
Trust Company inserted an advertisement in the Evening 
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Star, a newspaper of general circulation in tho District of 
Columbia, and in the Washington Post, a newspaper of 
General circulation in the District of Columbia, beginning 
on February 2nd and continuing on the 5th, 8tli, 11th, 16th, 
18th, 20th, 23rd, 25th, 27th, and 29th of February and 
March 1st, 1932, in which the American Security and Trust 
Company gave notice in the pages of said newspapers in 
which it is usual to advertise Trustee’s sales of real estate 
that as Trustee under the said deed of trust, it would sell, 
on the 1st day of March, 1932, the Hamilton Hotel prop¬ 
erty upon terms that one-third of the purchase price should 
be paid in cash and the balance to be paid in two equal in¬ 
stallments payable one and two years from the date of sale, 
to be secured by first deed of trust on the property sold, or 
the purchaser had the option of paying all cash. A true 
copy of the advertisement is attached to thfe plaintiff’s 
amended and supplemental Bill, marked plaintiff’s 4 6 Ex¬ 
hibit # 3, to which reference is made for more de- 
188 tailed statement as to the terms and conditions of 
sale. | 

On March 1st, 1932, pursuant to said advertisement of 
sale, the property was sold for Five Hundred tVenty-Nine 
Thousand Dollars ($529,000), to the highest j bidder, Al¬ 
phonse A. Laporte, who is the Assistant Secretary of the 
Roosevelt Committee, and who announced at ithe time of 
the sale that he was purchasing the property fpr Hamilton 
Hotel Corporation. Prior to the sale, Mr. Lapprte had de¬ 
posited with American Security and Trust Company, as 
Trustee, bonds of the par value of Fifty Thousand Dollars, 
with all unpaid coupons attached thereto, inj accordance 
with the requirements of the advertisement. At said sale, 
there was one other bidder, Mr. James J. O’Donnell, who 


was entirely independent of said Roosevelt j Committee; 
the bidding began at Five Hundred Thousand Dollars 


($500,000) and the two bidders having bid alternately, the 
property was finally knocked down to Hamilton Hotel Cor¬ 


poration for Five Hundred Twenty-Nine Thousand Dol¬ 


lars ($529,000), the highest bid received. 

On January 22, 1932, when American Security and Trust 


Company was called upon to sell the mortgaged premises, 
the following defaults in the payment of principal and in¬ 
terest existed under the deed of trust securing the One 
Million, Five Hundred Fifty Thousand Dollars ($1,- 
550,000) in principal amount of First Mortgage Six and 
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One-Half Per Cent Coupon Gold Bonds of The Kochester 
Corporation outstanding, all of which defaults existed on 
December 31, 1931: 


July 6, 1930, bonds Nos. 1 to 50, both inclusive, 
matured by their terms. $30,000 

January 6, 1931, semi-annual interest on $1,- 
550,000 bonds at 6*4%. 50,375 

July 6, 1931, semi-annual interest on $1,- 

189 550,000 bonds at 6*4%. 50,375 

July 6, 1931, bonds Nos. 51 to 100, both 
inclusive, matured by their terms. 30,000 

January 6, 1932- semi-annual interest on $1,- 
550,000 bonds at 6y>yc, required to be on de¬ 
posit with Trustee on December 6, 1931. 50,375 

Amortization provisions for bonds Nos. 101 to 
293, both inclusive, which bonds will mature by 
their terms, July 6, 1932. 12,500 


Total defaults to December 31, 1931. $223,625 


On December 31, 1931, American Security and Trust 
Company had on hand, derived from payments made to it 
by Properties Investment Corporation and from the opera¬ 
tion of the property by said American Security and Trust 
Company the sum of Eighty-Seven Thousand, Six Hun¬ 
dred Fifty-One Dollars and Seventy-Eight Cents ($87,- 
651.78), of which amount Thirty-Five Hundred Dollars 
($3500) was held in currency and specie in the Hamilton 
Hotel for use in making change, cashing checks, etc.; and 
Twenty-Seven Thousand, Fortv-One Dollars and Twentv 
Cents ($27,041.20) thereof was held in a special account to 
pay outstanding interest coupons which had matured on 
July 6, 1930 and on prior dates and for the payment of 
bonds which had matured on July 6, 1930 by their terms, 
it having not yet been determined by American Security 
and Trust Company whether such bonds were entitled to 
preference in the amount so held. 

Attached hereto is a statement of earnings of the Hamil¬ 
ton Hotel for the period from February 1, 1931 through 
December, 1931, made by Wayne Kendrick & Company, 
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Certified Public Accountants, which is a true statement as 
taken from the books of said hotel. 

W. GWYNN GARDINER, 

Attorney fof Plaintiff. 
McKENNEY, FLANNBRY & 
CRAIGHILL, | 

By G. B. CRAIGHILL, j 

Attorneys for American 
Security and Trust Comp any. 
190 JOSEPH C. McGARRAGHY, 

Attorney for George E . Roosevelt, B. L. 
Allen, and James L. Malcolm, Mem¬ 
bers of the Roosevelt (fommittee; 
Alphonse A . Laporte, anti Hamilton 
Hotel Corporation . 

Stipulation . j 

Filed June 21, 1932. 
****** 

It is hereby stipulated and agreed by and between the 

undersigned counsel for plaintiff and defendants in the 

above entitled cause that the records of the Supreme Court 

of the District of Columbia show that Samuel J. Henrv 

* 

was indicted on December 10th, 1929, for alleged fraud in 
the use of the United States mail, in Criminal Cause No. 
48,804, and was indicted on April 17th, 1930,| for alleged 
conspiracy and alleged embezzlement in Criminal Cause 
No. 49,302, but said Samuel J. Henry has never jbeen tried on 
any of said indictments, but has pleaded not guilty to both 
of them, and no action by the Government ha$ been taken 
looking to trial of Henry on either of said indictments. 

W. GWYNN GARDINER, Attorney for Plaintiff . 

JOSEPH C. McGARRAGHY, j 

Attorney for Defendants George E. * 
Roosevelt et al., Constituting the 
“Roosevelt Committee ” and for 
Alphonse A. Laporte dud Hamil¬ 
ton Hotel Corporation j 

McKENNEY, FLANNERY & CRAIGHILL. 

By G. B. CRAIGHILL, j 

Attorneys for Defendant 
American Security and Trust Company. 
JOSEPH T. SHERIER, j 

Attorney for Defendant Samuel J. Henry . 
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191 Affidavit of Samuel J. Henry in Support of Motion 

for Rehearing on Ride to Show Cause . 

Filed November 21, 1930. 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

In Equity. 

No. 51684. 

George E. Koosevelt et al., Plaintiffs, 

vs. 

Samuel J. Henry, Trustee, et al., Defendants. 

District of Columbia, To-iuit: 

Samuel J. Henrv, being first dulv sworn, on oath savs: 
That he is one of the persons named as defendant in the 
above-entitled cause, and makes this affidavit in support of 
his motion for rehearing herein on the rule to show cause 
why he should not be removed as Trustee of the property 
mentioned in the bill of complaint; that he is the person 
who, on August 5, 1930, was removed as Trustee of 2100 
Massachusetts Avenue, Northwest, by order of this Honor¬ 
able Court; that said proceeding was commenced by peti¬ 
tion of the Federal Capital Hotel Company, a corporation 
of which one H. C. Maddux was the organizer and is the 
present principal officer ; that said company was the owner 
of 2100 Massachusetts Avenue, and when it filed said peti¬ 
tion, it was in default in the sum of about $96,000, and as 
affiant is informed and believes said default has not as vet 
^een covered or paid; that the plaintiffs herein intervened 
m said proceeding and urged affiant’s removal as trustee, 
and such removal was ordered as aforesaid; that said H. C. 
Maddux now is, as affiant is informed and believes, 

192 managing said property for the trustee which was 
substituted in affiant’s place, namely The American 

Security & Trust Company; that said Maddux is either act¬ 
ing as such manager individually, or through another of 
his corporations, to-wit, Maddux Hotels, Inc., of which he 
also is the organizer and the principal owner; that affiant 
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has just learned that other properties are being managed 
by said H. C. Maddux and/or Maddux Hotels, Iiic., under 
said American Security & Trust Company or othet trustees 
substituted in place of the original trustees named in 
various trusts, among the properties being, Hot^l Hamil¬ 
ton, The Cavalier, New Amsterdam, and said 2100 Massa¬ 
chusetts Avenue, Northwest; that from information which 
has just come to affiant’s knowledge, he believes and there¬ 
fore alleges and expects to prove herein, if afforded an 
opportunity so to do, that said Maddux is managing and 
conducting said properties for said trustees undeii and pur¬ 
suant to some arrangement, agreement, or understanding 
between said Maddux and the plaintiffs herein, acting as 
the so-called Roosevelt Bondholders’ Committee, but 

I ' 

whether such arrangement, agreement, or understanding is 
known to said Trustees, including American Security & 
Trust Company affiant does not know; and that, to affiant’s 
personal knowledge, a meeting of the Directors of Maddux 
Hotels, Inc., was called on or about November Ij, 1930, to 
accept, ratify, and approve an agreement between that 
company and the trustee of Hamilton Hotel whereby said 
company was to manage and conduct the same for a com¬ 
mission of four per centum of the gross business done. 
Defendant tenders himself ready to give bond for the per¬ 
formance of his duties as trustee, or to act under! orders of 
the court. 

SAMUEL J. HENRY. 

193 Subscribed to and sworn to before me this 21st day 
of November, 1930. j 

[notarial seal.] MARY P. STOJ'JE, 

Notary Public, D . C. 

Findings of Fact . 

Filed June 21, 1932. 1 

I 

i 

#*#### * 

i 

This cause came on for hearing upon the pleadings and 
evidence and, after hearing said cause and arguments of 
counsel for the respective parties, the Court finds the fol¬ 
lowing facts and conclusions of law: 

1. Under date of July 6th, 1927, The Rochester Corpora¬ 
tion, a corporation, executed a first Deed of Trfist convey- 
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ing the Hotel Hamilton property, located at the northeast 
corner of 14th and K Streets N. W., Washington, D. C., 
which is more specifically described therein, to the Southern 
Maryland Trust Company, Trustee, to secure an issue of 
First Mortgage Six and One-Half Per Cent Gold Coupon 
Bonds in the principal sum of one million five hundred and 
fifty thousand dollars ($1,550,000.00), and said Deed of 
Trust was duly recorded on July 7, 1927, in Liber 5908, 
folio 183 et seq., of the Land Records of the District of 
Columbia. A true copy of said Deed of Trust was attached 
to and filed with Plaintiff’s Amended and Supplemental 
Bill, marked Exhibit No. 1, and it is hereby made a part 
hereof. Sections 1, 2 and 3, of Article Nine, of said first 
deed of trust, provide: 

“Section 1. The Trustee, or its successors in trust, or 
any other Trustee hereafter appointed, may resign and be 
discharged of the trust lierebv created, bv written notice 
of such resignation sent by registered mail to the 
194 Company; such resignation shall take effect thirty 
(30) days after the mailing of such notice, unless a 
successor Trustee as herein provided shall immediately 
accept and assume the office and duties of Trustee here¬ 
under. Anv such Trustee may also be removed bv an in- 
strument in writing signed by the holders of not less than 
two-thirds in amount of the bonds lierebv secured, and then 
outstanding, and recorded in the offices where this instru¬ 
ment has been recorded. 

“Section 2. In case at anv time anv Trustee or successor 

« * 

in trust hereunder shall refuse to act, resign, or be re¬ 
moved, or otherwise become incapable of acting when and 
while the services of a Trustee shall he required under any 
provisions hereof, G. Bryan Pitts of Washington, D. C., 
shall be, and he is hereby appointed, successor trustee in 
the trust hereby created; and in the event of the sickness, 
death, resignation, refusal, disqualification, or other in¬ 
ability or incapacity of the said G. Bryan Pitts as successor 
in trust when and while his services shall be required under 
any provision hereof, Samuel J. Henry of Chevy Chase, 
Maryland, shall be, and he is hereby appointed, second suc¬ 
cessor in the trust hereby created. The said G. Bryan 
Pitts, or said Samuel J. Henry, or either or both of them, 
as such successor in trust, shall have identically the same 
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title to said premises, and the same rights, powers and 
duties as hereby vested in or imposed upon saidj The South¬ 
ern Maryland Trust Company, as Trustee. Tile recital by 
any successor in trust in any instrument executed by him 
in his official capacity, as aforesaid, of the absence, sick¬ 
ness, death, resignation, refusal, disqualificatipn or other 
inability to act of the original Trustee, or successor in 
trust, shall be sufficient evidence thereof when jrecorded in 
the offices where this instrument has been recotded. 

“Section 3. In case at any time any Trustee or successor 
in trust hereunder shall refuse to act, resigp or be re¬ 
moved, or otherwise become incapable of acting then, ex¬ 
cept as hereinabove otherwise provided, a successor or suc¬ 
cessors may be appointed by the holders of a majority in 
amount of the bonds then outstanding by an j instrument 
signed by such bondholders and recorded ini the offices 
where this instrument shall have been recorded. But in 
case no such appointment shall be made by the bondholders 
within ten (10) days after the occasion for such appoint¬ 
ment has arisen, a new Trustee may at any time thereafter 
be selected and appointed by any court of competent juris¬ 
diction in the premises, upon the application pf the Com¬ 
pany or of the holder of any of said bonds, and upon such 
notice as such court shall direct or as shall b^ in accord¬ 
ance with the rules and practice of such court.! Such new 
trustee, if appointed by order of court, shall always be 
some responsible bank or trust company, having a paid-up 
capital and surplus aggregating at lea^t five hun- 
195 dred thousand dollars ($500,000), if thejre be such 
bank or trust company willing and ablp to accept 
the trust upon reasonable and customary ternjs.” 

2. The plaintiff, George Wright, is the owner of one of 
said First Mortgage Six and One-Half Per Cent Gold 
Coupon Bonds in the principal amount of Fi^e Hundred 
Dollars ($500.00), secured on the Hamilton Hotel, for which 
he paid the face value of said bond, which was kold to him 
by The F. H. Smith Company, and which he has owned 
since October, 1928. The defendants, George E.j Roosevelt, 
B. L. Allen and James L. Malcolm, are members of and con¬ 
stitute a Committee for the Protection of the [Holders of 
Bond- Sold Through The F. H. Smith Company and they 
are so constituted under the terms of a Deposit [Agreement 
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dated May 28, 1930, a copy of which is attached to their 
answer filed herein and which is admitted to be a true copy 
thereof. Said defendants hold One Million, Three Hundred 
Two Thousand, Seven Hundred Dollars ($1,302,700) in 
principal amount of said First Mortgage Six and One-Half 
Per Cent Gold Coupon Bonds secured on the Hamilton 
Hotel, deposited pursuant to the terms of Article Fourth 
of said Deposit Agreement. Hamilton Hotel Corporation, 
a Delaware corporation, was the purchaser of the Hamilton 
Hotel property at the public auction, or Trustee’s sale, held 
on March 1, 1932 and hereafter more fully described. 
There is no corporation known as The Hamilton Hotel, 
Inc., which is named as defendant in this action, but Hamil¬ 
ton Hotel Corporation has filed its answer for and ap¬ 
peared in place of said erroneously named The Hamilton 
Hotel, Inc. All of the capital stock of Hamilton Hotel Cor¬ 
poration is owned by Charles D. Hilles, Jr., on behalf of the 
defendants George E. Roosevelt, B. L. Allen and James 
L. Malcolm as a Committee for the Protection of the Hold¬ 
ers of Bonds Sold Through The F. H. Smith Com- 
196 pany. Hamilton Hotel Corporation was represented 
at said public auction or Trustee’s sale by Alphonse 
A. Laporte, who purchased the property on its behalf. G. 
Bryan Pitts and The F. H. Smith Company, who were 
named as defendants, were not served with process herein, 
but the Court finds that they were not necessary parties to 
this suit. A copy of the order and rule to show cause is¬ 
sued herein on March 31st, 1932, was sent prior to April 
11th, 1932, by registered mail to each of said defendants, 
G. Bryan Pitts and The F. H. Smith Company, as required 
by said order, but said defendants, neither of whom could 
be found in the District of Columbia, failed to appear 
herein and answer said rule. 

3. On the 13th day of December, 1929, George W. Page, 
Esquire, State Banking Commissioner of Maryland, hav¬ 
ing applied to the Circuit Court of Prince Georges County, 
Maryland for appointment as Receiver of the Southern 
Maryland Trust Company, because of financial difficulties 
of that institution, was appointed such Receiver; on the 
same date, said George W. Page, Esquire, closed the doors 
of The Southern Maryland Trust Company; from Decem¬ 
ber 13, 1929 until March 26, 1930, The Southern Maryland 
Trust Company, being in the hands of the State Banking 
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Commissioner aforesaid, did no business; op the latter 
date, said trust company, having been reorganized, and its 
capital stock reduced from Two Hundred Thousand Dol¬ 
lars ($200,000) to One Hundred Fifty Thousand Dollars 
($150,000), pursuant to a plan formulated v^ith the ap¬ 
proval of the State Banking Commissioner of Maryland 
and the Circuit Court of Prince Georges Coijmty, Mary¬ 


land, then reopened its doors and has since been engaged in 
a general banking business. 


4. On March 22, 1930, G. Bryan Pitts Executed an 


197 instrument in which he recited the inability of The 
Southern Maryland Trust Company to act as Trus¬ 


tee under the Deed of Trust securing the Fir$t Mortgage 
Six and One-Half Per Cent Serial Gold Bopds on the 


Hamilton Hotel and said instrument was recorded on April 
1, 1930, among the land records of the District 6f Columbia 
in Liber 6432, folio 449. j 


5. On or about December 10th, 1928, the Haiiiilton Hotel 
was conveyed by The Rochester Corporation td The Ham¬ 
ilton Hotel, Inc., and by The Hamilton Hotel, Iijc., to Prop¬ 
erties Investment Corporation. On Decembejr 10, 1928, 
Properties Investment Corporation executed! a general 
mortgage, subject to the aforementioned first Deed of Trust, 
conveying the Hamilton Hotel property to the Dnion Trus¬ 
tee Company, Trustee, to secure an issue of bpnds in the 
principal amount of One Million, Two Hundred Fifty Thou¬ 
sand Dollars ($1,250,000), bearing interest at six and one- 
half per cent. (6%%); none of said general mortgage bonds 
were sold to the public but all were immediately pledged to 
the Columbia Trustee & Registrar Corporation, Trustee, as 
part of the collateral to secure an issue of One Million, Fifty 
Thousand Dollars ($1,050,000) in principal amount of col¬ 
lateral trust seven per cent. Gold Coupon Bonds^ a substan¬ 
tial part of which was sold to the public. 

6. Plaintiff has had knowledge that American Security and 
Trust Company was acting as Trustee under the aforemen¬ 
tioned Deed of Trust dated July 6, 1927, since t\ie 15th day 
of June, 1931, upon which date, pursuant to written notice 
thereof given by mail and by public advertisement in the 
newspapers by American Security and Trust Company, the 

plaintiff presented for payment, and accepted the 
198 payment of interest due July 6, 1930, on ^ne six and 

one-half per cent. Gold Coupon Boijd of The 
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Rochester Corporation in the principal amount of Five Hun¬ 
dred Dollars ($500), said bond being No. 2922. Plaintiff 
made frequent personal calls upon an officer of American 
Security and Trust Company and also made frequent per¬ 
sonal calls at the office maintained bv the Roosevelt Com- 
mittee in Washington, at which times he discussed, among 
other bonds, the bond which he held on the Hamilton Hotel. 

7. On June 18, 1930, G. Bryan Pitts filed among the land 
records of the District of Columbia an instrument in which 
he undertook to resign as Successor Trustee. 

8. On July 7,1930, the Court, in Equity Cause No. 51,379, 
signed an order appointing American Security and Trust 
Company was Substitute Trustee and Registrar under the 
Deed of Trust of July 6,1927. American Security and Trust 
Company, shortly after the date of its appointment, called 
upon G. Bryan Pitts, the former Trustee, and The F. H. 
Smith Company for an accounting, investigated the insur¬ 
ance in force upon the building and made demands on the 
Properties Investment Corporation for interest and amor¬ 
tization payments, which demands were in part complied 
with by the Properties Investment Corporation. On Sep¬ 
tember 15, 1930, American Security and Trust Company 
filed in Liber 6483, folio 369 of the land records of the Dis¬ 
trict of Columbia, an instrument dated September 11, 1930, 
in which the said American Security and Trust Company ac¬ 
cepted the trust imposed by the aforesaid order dated the 
7th dav of July, 1930. 

9. On February 1st, 1931, American Security and Trust 
Company, as Substitute Trustee, took over the actual man¬ 
agement of the mortgaged premises and operated the 

199 same and has since said date operated the said prop- 
ertv under the terms of the Deed of Trust. 

10. On or about January 22, 1932, the Roosevelt Com¬ 
mittee served a written request upon American Security 
and Trust Company to cause said property to be sold at 
public auction and at that time the Committee held bonds 
aggregating One Million, Fifty-One Thousand, Seven Hun¬ 
dred Dollars ($1,051,700) in principal amount out of the 
total issue of One Million, Five Hundred Fifty Thousand 
Dollars ($1,550,000) outstanding. 

11. Pursuant to the aforesaid notice, American Security 
and Trust Company inserted an advertisement in the Eve¬ 
ning Star, a newspaper of general circulation in the Dis- 
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trict of Columbia, and in the Washington Host, a news¬ 
paper of general circulation in the District of Columbia, 
beginning on February 2nd and continuing on the 5th, 8th, 
11th, 16th, 18th, 20th, 23rd, 25th, 27th and 2^th of Febru¬ 
ary and March 1st, 1932, in which the American Security 
and Trust Company gave notice in the pages of said news¬ 
papers in which it is usual to advertise Trustee’s sales of 
real estate that as Trustee under the said deed of trust, it 
would sell, on the 1st day of March, 1932, the Hamilton 
Hotel property upon terms that one-third of the purchase 
price should be paid in cash and the balance to be paid in 
two equal installments payable one and two years from the 
date of sale, to be secured by first deed of trust on the 
property sold, or the purchaser had the option of paying 
all cash. A true copy of the advertisement is attached to 
the plaintiff’s amended and supplemental Bill, marked 
plaintiff’s “Exhibit #3”, to which reference is made for 
more detailed statement as to the terms and conditions of 
sale. 

12. On March 1st, 1932, pursuant tp said adver- 
200 tisement of sale, the property was ^old for Five 

Hundred Twenty-Nine Thousand Dollars ($529,000), 
to the highest bidder, Alphonse A. LaportP, who is the 
Assistant Secretary of the Roosevelt Committee, and who 
announced at the time of the sale that he whs purchasing 
the property for Hamilton Hotel Corporation. Prior to 
the sale, Laporte had deposited with American Security 
and Trust Company, as Trustee, bonds of thp par value of 
Fifty Thousand Dollars, with all unpaid coupons attached 
thereto, in accordance with the requirements] of the adver¬ 
tisement. At said sale, there was one other pidder, James 
J. O’Donnell, who was entirely independentpf said Roose¬ 
velt Committee; the bidding began at Five Hundred Thou¬ 
sand Dollars ($500,000) and the two bidders having bid 
alternately, the property was finally knocked down to 
Hamilton Hotel Corporation for Five Hundred Twenty- 
Nine Thousand Dollars ($529,000), the highest bid received. 

13. On January 22, 1932', wdien American Security and 
Trust Company was called upon to sell tpe mortgaged 
premises, the following defaults in the payment of prin¬ 
cipal and interest existed under the deed of trust securing 
the One Million, Five Hundred Fifty Thousand Dollars 

11—5848a ! 
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($1,550,000) in principal amount of First Mortgage Six 
and One-Half Per Cent Coupon Gold Bonds of The Roches¬ 
ter Corporation outstanding, all of which defaults existed 
on December 31, 1931: 

July 6 , 1930, bonds Nos. 1 to 50, both inclusive, 

matured by their terms. $30,000 

January 6 , 1931, semi-annual interest on $1,550,- 

000 bonds at 6 %%. 50,375 

July 6 , 1931, semi-annual interest on $1,550,000 

bonds at 6 1 / 2 %. 50,375 

July 6 , 1931, bonds Nos. 51 to 100 , both inclusive, 

matured bv their terms. 30,000 

201 January 6 , 1932, semi-annual interest on 
$1,550,000 bonds at 6 %%, required to be 
on deposit with Trustee on December 6 , 1931. . 50,375 

Amortization provisions for bonds Nos. 101 to 293, 
both inclusive, which bonds will mature by their 
terms, July 6 , 1932. 12,500 


Total defaults to December 31, 1931.$223,625 

14. On December 31, 1931, American Security and Trust 
Company had on hand, derived from payments made 
to it by properties Investment Corporation and from 
the operation of the property by said American Se¬ 
curity and Trust Company the sum of Eighty-Seven 
Thousand, Six Hundred Fiftv-One Dollars and Seventv- 
Eight Cents ($87,651.78), after payment of all coupons pre¬ 
sented, which totaled about half of said coupons, repre¬ 
senting interest due July 6 , 1930, on the first mortgage of 
$1,550,000. Of said sum of $87,651.78, Thirty-Five Hun¬ 
dred Dollars ($3500) was held in currency and specie in 
the Hamilton Hotel for use in making change, cashing 
checks, etc.; and Twenty-Seven Thousand, Forty-One Dol¬ 
lars and Twenty Cents ($27,041.20) thereof w T as held in a 
special account to pay outstanding interest coupons which 
had matured on July 6,1930, and on prior dates and for the 
payment of bonds w’hich had matured on July 6 , 1930, by 
their terms, it having not yet been determined by Ameri¬ 
can Security and Trust Company wdiether such bonds were 
entitled to preference in the amount so held. 

15. Attached hereto, iparked Exhibit “A”, is a statement 
of earnings of the Hamilton Hotel for the period from 
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February 1,1931, through December, 1931, made by Wayne 
Kendrick & Company, Certified Public Accountants, which 
is a true statement as taken from the books of ^aid hotel. 

16. Said Equity Cause No. 51,379, in which said Ameri¬ 
can Security and Trust Company was substituted as 

202 Trustee under said first Deed of Trust, was insti¬ 
tuted on May 8th, 1930, by the Properties Invest¬ 
ment Corporation, as plaintiff, which had acquired said 
Hamilton Hotel property from and had assumed the obli¬ 
gations of The Rochester Corporation, obligor under said 
bond issue and under said deed of trust. In said Equity 
Cause No. 51,379, all of the defendants thereik, namely, 
The F. H. Smith Company, G. Bryan Pitts and Columbia 
Trustee and Registrar Corporation, were served with 
process personally. The Southern Maryland Thist Com¬ 
pany and Samuel J. Henry were not named as defendants 
or served with process therein. No bondholders were 
named as defendants therein, except The F. H. Sjmith Com¬ 
pany, which owned a large block of said first mortgage 
bonds, and except G. Bryan Pitts, who may have owned 
some of said bonds. 

17. Equity Cause No. 51,379, to substitute a trustee 
under said deed of trust covering the Hamilton Hotel 
property, was heard by and argued before Chief Justice 
Wheat in June, 1930, together with Equity Cause No. 
51,483, which was instituted for the purpose of having a 
Receiver appointed for the Hamilton Hotel. Iti said suit 
No. 51,483, Samuel J. Henry was served as a paij*ty defend¬ 
ant and was represented at the hearing by his attorney, 
George D. Horning, Jr. Four other equity suits, namely, 
Equity Cause No. 51,377, to have a Receiver appointed for 
the Cavalier Apartments, No. 51,378 to have a Trustee 
substituted under a deed of trust covering th^ Cavalier; 
No. 51,386 to have a Receiver and Trustee appointed for 
the New Amsterdam, and No. 51,418 to have k Receiver 
appointed for the New Amsterdam, were heard before 
Chief Justice Wheat with said Equity Causes Nos. 51,379 
and 51,483, and on the same day, June 28, 1930' the Chief 
Justice filed memoranda in said cases denying the Receiver¬ 
ships and stating that the American Security and 

203 Trust Company would be substituted as Trustee 
under the deeds of trust covering said fjhree prop¬ 
erties above named, the construction of which had been 


i 
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financed by The F. H. Smith Company. A copy of the 
memorandum opinion filed in Equity Cause No. 51,418, 
which was referred to in the memorandum filed in Equity 
Cause No. 51,483, to which Henry was a party, is hereto 
attached marked “Exhibit B’’ and made a part hereof. At 
the hearing of said Six Equity Causes in June, 1930, coun¬ 
sel for the respective parties brought to the attention of 
the Chief Justice the fact that Samuel J. Henry and other 
former officers of The F. H. Smith Company, had been 
indicted for alleged misconduct and alleged misappropria¬ 
tion of funds and the Chief Justice then reached the conclu¬ 
sion that it would not be proper to permit Samuel J. Henry 
to act as Trustee under the deed of trust involved herein, 
after the provisions thereof hereinbefore quoted had been 
brought to the Court *s attention. In said Equity suits Nos. 
51,377, 51,418 and 51,483, said Roosevelt Committee of 
Bondholders intervened before said hearing. 

18. At the time of the hearing of said Equity Causes in 
June, 1930, and before the entry of the order in Equity 
Cause No. 51,379, under date of July 7, 1930, substituting 
the American Security and Trust Company as Trustee, 
Samuel J. Henrv knew that suit had been filed to substi- 
tute a Trustee in place of the then existing Trustee, and by 
October 1, 1930, Henry knew that said Trust Company had 
been substituted and had assumed the duties of the trustee¬ 
ship. Soon after February 1, 1931, when the Trust Com¬ 
pany, as Trustee, took possession and began direct opera¬ 
tion of the Hamilton Hotel, Henry knew of that fact, but, 

so far as the evidence and record in this case dis- 
204 closes, he did not assert any right, in his own behalf, 

to act as Trustee under said deed of trust, until his 
answer was filed in this cause on or about April 8th, 1932. 

19. The records of the Supreme Court of the District of 
Columbia show that Samuel J. Henry was indicted on De¬ 
cember 10th, 1929, for alleged fraud in the use of the United 
States Mail, in Criminal Cause No. 48,804, and was indicted 
on April 17th, 1930, for alleged conspiracy and alleged em¬ 
bezzlement in Criminal Cause No. 49,302 but said Samuel 
J. Henry has never been tried on any of said indictments, 
to all of which he pleaded not guilty, nor has any action by 
the Government been taken looking to trial of Henry on 
either of said indictments. 
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20. In said Equity Cause No. 51,379, Gra<^e Cauldwell, 

through W. Gwynn Gardiner, her attorney, Alleging that 
she was a holder and owner of bonds of said issue, filed a 
petition for leave to intervene therein and to have set aside 
the appointment of the American Security and Trust Com¬ 
pany as substituted Trustee, but, after hearing, said peti¬ 
tion was on or about February 18th, 1932, denied by Mr. 
Justice O’Donoghue. | 

21 . The foreclosure sale, which was held ofi March 1st, 
1932, was adequately and properly advertised and the 
terms of sale, as set forth in the advertisement, (a copy of 
which is attached to the plaintiff’s amended and supple¬ 
mental bill marked “Plaintiff’s Exhibit No. 37), including 
the requirement that bidders should qualify before the sale 
by making a deposit of $25,000 in cash or j£50,000, par 
value, in bonds, were reasonable and proper. Under the 
usual practice in the District of Columbia, it was not neces¬ 
sary for the Trustee to set forth, in the advertisement, the 
earning capacity of the property. 

22. The sum of $529,000, for which tjie property 
205 was sold at said foreclosure sale on March 1st, 1932, 
to the Hamilton Hotel Corporation, wa^ not an un¬ 
reasonable price or value for the property under the con¬ 
ditions then prevailing. 

Upon the foregoing facts, the Court makes | the follow¬ 
ing : | 

Conclusions of Law . I 

1 . The appointment of the American Security and Trust 
Company as substituted Trustee under said first deed of 
trust, in said Equity Cause No. 51,379, was valid and 
should not be set aside; 

2. The sale of said Hamilton Hotel property by said 
Trustee, by foreclosure under said deed of tij*ust, to the 
Hamilton Hotel Corporation, on March 1st, 1932, was valid 
and should not be set aside; 

3. The prayer of plaintiff’s amended and supplemental 

bill seeking to enjoin the conveyance of sai<jl Hamilton 
property by said Trustee to said Hamilton Hotel Corpora¬ 
tion, should be denied; j 

4. The prayer of plaintiff’s amended and supplemental 
bill for the appointment of a Receiver for saicl property, 
should be denied; 


I 

i 
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5. Plaintiff’s amended and supplemental bill of com¬ 
plaint should be dismissed. 


JESSE C. ADKINS, 

Justice . 


206 


“Exhibit A.” 


Hotel Hamilton , Washington, D. C. 


Statement of Operations for the Period February 1 , 1931, to January 31, 1932. 


Revenue. 


Cost of 
sales. 


Other Departmental 
Payroll. expenses. profit. 


Rooms. 

Restaurant. 
Beverages.. 
Telephone.. 
Valet. 


$280,266.58 

158,021.87 

7,674.65 

23,768.85 

5,602.05 


$63,415.33 

3,317.28 

18,446.02 

787.50 


$36,422.91 

57,917.74 


2,915.00 

1,949.40 


$19,822.24 $224,021.43 
35,854.99 833.81 

. 4,357.37 

518.24 1,889.59 

75.93 2,789.22 


$475,334.00 $85,966.13 


$99,205.05 


$56,271.40 $233,891.42 


Other operating revenue: 
Concessions and Commissions 


10,347.22 


Less unapportioned expenses: 

General and Administrative. 

Engineer Department. 

Depreciation of Miscellaneous Equipment Purchased 

since February 1, 1931. 

Amortization of Building Improvements—Painting 
and Decorating. 

Operating profit available for taxes , interest , and 
amortization . 

Less fixed charges and non-operating expenses: 

Interest on First Trust Bonds. 

Interest on Collateral Trust Bonds. 

Taxes (Real Estate). 

Income Tax at Source. 

Extraordinary expenses , not connected 
with current operations: 

Attorney Fee, 6/19/30 to6/15/31.. $3,038.80 


Audit Fee. 264.50 

Advertising Call for Bonds, Cou¬ 
pons, etc. 114.94 

Interest on Overdue First Trust 
Interest Coupons. 2,924.00 


$244,238.64 

$81,581.54 

37,106.41 

3,167.25 

1,266.52 

- 123,121.72 

. $121,116.92 


$100,749.96 

73,500.00 

24,651.36 

310.78 


6,342.24 

- 205,554.34 


Net loss before provision for amortization . $84,437.42 

Provision for amortization on first trust bonds . 30,000.00 


Net increase in deficit for the period February 1 , 1931, to 
January 31, 1932.. $114,437.42 


Note. —In the foregoing statement no provision has been made for deprecia¬ 
tion of building or of furniture and equipment other than on miscellaneous 
purchases made since February 1, 1931. 
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“Exhibit B.” 


In the Supreme Court of the District of Columbia, Holdin 

an Equity Court. 


& 


Equity. No. 51418. 


John H. Baggs, Plaintiff, 


New Amsterdam Company et al., Defendants. 

7 

Memorandum. 

i 

In my opinion, the appointment of a new trustee, whose 
competency, impartiality and integrity are teyond ques¬ 
tion, makes it unnecessary and inadvisable |to appoint a 
receiver. For obvious reasons, a receivership is to be 
avoided in cases like this, unless the conservation of the 
property emphatically demands it. I am npt persuaded 
that such a condition now confronts us. Motion to appoint 
a receiver will, therefore, be denied. j 

Motion to strike the affidavit filed in. support of the 
motion for a receiver will also be denied. 

ALFRED A. WHEAT, 

Chief Justice. 

June 28, 1930. 

208 Final Decree. 

i 

Filed June 21, 1932. ! 

# # * * # * * 


This cause came on to be heard at this term, and, after 
hearing and argument of counsel, the Court| having filed 
herein its findings of fact and conclusions of law, which 
are hereby made a part hereof, it is by the C(jmrt this 21st 
day of June, 1932, 

Adjudged, ordered, and decreed that the sale of the 
Hamilton Hotel property, described in the plaintiff’s 
amended and supplemental bill of complaint and in the 
answer of the American Security and Trubt Company, 
Trustee, thereto, be and the same is hereby! ratified and 


i 
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confirmed, and said Trust Company, which was appointed 
Trustee pendente life herein to hold, operate and manage 
said property, is hereby directed to pay over to the pur¬ 
chaser, Hamilton Hotel Corporation, the net proceeds of 
operation of said property since said appointment, which 
became effective at the close of business on March 31st, 
1932, and it appearing that the Hamilton Hotel Corpora¬ 
tion has waived an accounting in this cause, it is further 
ordered that said Trustee pendente lite be and it is hereby 
discharged; and it is further 
Adjudged, ordered, and decreed that the bill of com¬ 
plaint filed by the plaintiff herein, as amended and sup¬ 
plemented, be and the same is hereby dismissed, with 
costs to be taxed bv the Clerk against the plaintiff. 

JESSE C. ADKINS, 

Justice. 

2^9 The undersigned purchaser at the sale of the 
Hotel Hamilton property above mentioned, hereby 
waives an accounting herein bv the Trustee pendente lite. 

HAMILTON HOTEL CORPORATION, 
By ALPHONSE A. LAPORTE, 

Assistant Secretary. 

June 21st, 1932. 

Plaintiff and Samuel J. Henry protest and object to the 
signing of the above decree in open court at the time said 
decree is signed, note an appeal to the Court of Appeals of 
the District of Columbia from said decree and each part of 
said decree and cost bonds on appeal are hereby fixed at 
$100.00 each or $50 in cash each in lieu thereof. 

! JESSE C. ADKINS, 

Justice. 


Memoranda. 

July 9, 1932.—$50 deposited by Gardiner for Plaintiff in 
lieu of bond on appeal. 

July 11, 1932.—Undertaking of Samuel J. Henry for 
$100.00 for costs on appeal. 

Statement of Evidence (Henry) (duplicate) and notice, 
filed. 
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210 Assignments of Error on Behalf of Samuel J. Henry . 

Filed July 12, 1932. j 


1. The Court committed error in holding thkt the equity 
court had power to remove Samuel J. Henry as trustee 
under the deed of trust without making him a party to the 
proceeding. 

2. The Court committed error in holding thait the defend¬ 
ant Samuel J. Henry had notice of the proceeciing in which 
he was removed as trustee and the American Security and 
Trust Company substituted in his place, there being no 
testimony upon which the Court could predicate such a 
finding. 

JOSEPH T. SHEtttER, 
Attorney for Defendant Samuel J. Henry. 


Assignments of Error on Behalf of Plaintiff . 

Filed July 13, 1932. 

****** * 

1. The Court committed error in dismissing the bill. 

2. The Court committed error in holding that the ap¬ 
pointment of the American Security and Tru£t Company, 
without notice to or knowledge of the bondholders, was 
valid in all respects. 

3. The Court committed error in holding that the equity 
court had power to remove Samuel J. Henrv as trustee 
under the deed of trust without making him a jparty to the 
proceeding. 

4. The Court committed error in holding that the de¬ 
fendant Samuel J. Henry had notice of the proceeding in 
which he was removed as trustee and the American Security 

and Trust Company substituted in his place, there 
211 being no testimony upon which the Court could 
predicate such a finding. 

5. The Court committed error in holding tha|t the sale of 
the property was fair and that the price obtained was ade¬ 
quate. 

6. The Court committed error in confirming the sale of 
the property. 

W. GWYNN GARDINER, 

Attorney for Plaintiff . 


i 

i 

i 
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Designation of Record. 

Filed July 13, 1932. 

******* 

To Frank E. Cunningham, Esq., Clerk of the Supreme 
Court of the District of Columbia: 

You will please prepare the following papers as the rec¬ 
ord on appeal in the above entitled cause: 

1. Amended and supplemental bill and exhibits. 

2. Answers of the defendants thereto. 

3. Rule issued against defendant Henry, and his return 
thereto. 

4. Stipulation of counsel as to facts in lieu of certain 
testimony. 

5. Findings of fact and conclusions of law. 

6. Decree of the Court. 

7. Statement of evidence. 

8. Assignments of error. 

9. This designation. 

I W. GWYNN GARDINER, 

Attorney for Plaintiff. 

212 Copy of this designation of record and assign¬ 
ments of error accepted this 11th dav of July, 1932. 

McKENNEY, FLANNERY & CRAIGHILL, 
By JOHN E. LARSON; 

COLLADAY, McGARRAGHY, PETTUS & 
WALLACE, 

By JOSEPH C. McGARRAGHY; 

JOSEPH T. SHERIER, 

Atty. for S. J. Henry , 

By J. ALLAN SHERIER, 

Attorneys for Defendants. 

Counter-designation of Record. 

Filed July 15, 1932. 

******* 

Now comes the defendant, American Security and Trust 
Company, Trustee, by its attorneys, and designates the fol¬ 
lowing documents, which it deems necessary and material 
on appeal, to be included by the Clerk in the transcript of 
record in the above entitled cause, in addition to the papers 
designated by counsel for George Wright, plaintiff, and for 
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Samuel J. Henry, defendant: 

1. Original bill of complaint; 

2. Memorandum: Hearing before Justice 0’I)onoghue on 
March 1st, 1932, on plaintiff’s oral motion to fenjoin fore¬ 
closure sale; 

3. Decree entered by Justice O’Donoghue on! March 1st, 
1932; 

4. Order and Rule to Show Cause entered by Justice 

Letts March 31st, 1932; 

213 5. Affidavit of service of said Rule; I 

6. Acknowledgments of such service; 

7. Answers of defendants to Rule; 

8. Stipulation, filed June 21, 1932, as to certain proceed¬ 
ings against Samuel J. Henry, in addition toj stipulation 
filed April 29th, 1932 (Item 4 in plaintiff’s designation); 

9. Affidavit of Samuel J. Henry filed November 21, 1930, 
in Equity Cause No. 51,684, in support of motion for re¬ 
hearing on rule to show cause; 

10. Memorandum: Hearing on merits before Justice Ad¬ 
kins on April 29, 1932; | 

11. This counter-designation. 

McKENNEY, FLANNERY & CRAIGHILL, 
By G. B. CRAIGHILL, 

Attorneys for Defendant American Security 

and Trust Companff, Trustee . 

Memorandum. 

October 5, 1932.—Statement of Evidence filed, signed 
and made of record. 

214 Order Extending Time to File Record. 

Filed November 1, 1932. j 

j 

Court of Appeals of the District of Columbia, October 

Term, 1932. 

No. 2023, Original. Equity. 5407b. 

George Wright, Samuel J. Henry, Petitioners, 

vs. 

G. Bryan Pitts et al. ! 

On consideration of the petitions for an extension of time 
to and including November 15, 1932, within which to file 
the transcript of record in the above entitled cause in this 
Court, 
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It is by the Court this day ordered that said petitions be 
and they are hereby granted and the time extended as 
prayed. 

Per Mr. Chief Justice MARTIN, 

October 25, 1932. 

A true copy. Test: 

[seal.] HENRY W. HODGES, 

i Clerk Court of Appeals, D. C . 

215 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing- 
pages numbered from 1 to 214, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copies of which are made part of this 
transcript, in cause No. 54076 in Equity, wherein George 
Wright is Plaintiff and G. Bryan Pitts et al. are Defend¬ 
ants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington,‘in 
said District, this 2nd day of November, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

216 [Stamp:] Court of Appeals, District of Columbia. 

Filed Nov. 14, 1932. Henry W. Hodges, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

No. 54076. 

George Wright, Plaintiff, 

v. 

G. Bryan Pitts et al., Defendants. 

Statement of Evidence. 

This cause came on to be heard on April 29, 1932, before 
Mr. Justice Jesse C. Adkins. Thereupon to maintain the 
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issues on his part joined, plaintiff offered in Evidence the 
testimony of T. Stanley Holland, who, being first duly 
sworn, testified that he was Assistant Trust Officer of the 
American Security & Trust Company, substitute Trustee 
under first deed of trust covering the Hamiltoji Hotel, and 
on July 1 , 1931, said Trustee had on hand $§4,819.70; on 
January 31, 1932, $78,134.06 and on January 1, 1932, 
$79,684.09; that interest coupons on said De^d of Trust, 
which were due July 1 , 1930, were paid on Jiine 17, 1931, 
and that the amount required for interest amoimted to ap¬ 
proximately $50,000.00, plus interest thereon f^om the due 
date until date of payment; that further interest payments 
were not made as it was necessary to reserve funds for 
taxes and operation expenses of the hotel; that] the operat¬ 
ing profit on January 31, was $121,116.32. 

On cross-examination, the witness testified tlajat when the 
Trustee took over control of the hotel from iladdux, the 
former operator, a certain sum was turned pver to the 
Trustee by the operator, and that of the figure of $84,129.70 
given as of July 1,1931, $55,406.00 was operating money re¬ 
ceived by the Trustee from operations and $29,023.70 was 
money turned over to the Trustee by the formjer operator 
of the hotel, which the Trustee held in the bond account and 
coupon account in the Banking Department. j 

i 

i 

Thereupon the plaintiff to further maintain the issues on 
his part joined, offered in evidence the testimony of 
217 Frank B. Essex, who testified that he ijs a builder 
with the firm of R. P. Whitty Company, | which firm 
constructed the Hamilton Hotel; that he was served with a 
subpoena to produce certain working sheets and papers, but 
did not have time to obtain the same prior to th£ trial; that 
he knows approximately the cost of the Hanfilton Hotel 
from the cube of the building, which is 1,267,634 cubic feet, 
and that it cost to construct approximately fifty-five cents 
a cubic foot. This figure would be actual cost exclusive of 
the items the owner would normally furnish, srjch as laun¬ 
dry equipment, kitchen equipment and electric fixtures. 
The laundry equipment cost $19,500, the electric fixtures 
cost $19,980, and the kitchen equipment $17,000!; these fig¬ 
ures do not include any additions for changes or!alterations 
and the refrigeration equipment was changed, fcut witness 
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does not know if this resulted in any increase in costs; there 
was also a change in the original construction of the build¬ 
ing, which contemplated stores on 14th Street, which change 
increased the cost, but Witness does not know what percen¬ 
tage. Witness was recently through the building and would 
say that the condition bf the building is very good and the 
upkeep is excellent. The plumbing is not as up-to-date as 
there would be put in a new building. The witness esti¬ 
mates that the total cost of the building was $794,602.00 of 
which $749,000 was for the building and the balance for 
equipment. A building similar to the Hamilton could be 
built today for forty-five cents a cubic foot, or about 
$513,000, which would include an ordinary profit, but which 
would not include equipment or fixtures. 

Under cross-examination the witness testified that he 
built a number of buildings for the F. H. Smith Company, 
including the Investment Building, 2100 Massachusetts 
Avenue, the Lee House, all in Washington, and completed 
the Law and Finance Building in Pittsburgh, and also two 
buildings in Philadelphia; that his testimony as to the cost 
of construction is not taken from his books, but is his esti¬ 
mate and he does not have figures available to show 
218 the breakdown of the items; that he was paid in 
cash for a time and then took second trust notes of 
the Western Finance Corporation, which they used in the 
bank as equivalent to money; that the figure of approxi¬ 
mately $749,000, included a profit of approximately five per 
cent (5%); witness does not recall what amount of second 
trust notes he took in payment on this amount and said sec¬ 
ond trust notes were later foreclosed and wiped out. In the 
construction of the hotel there was an ice water system in¬ 
stalled for the manufacture of ice, and ice water lines, but 
they were not run to the rooms. Witness thinks that every 
room has a bath; since the construction of the Hamilton 
Hotel, the Ambassador has been built on the other corner 
about four years ago. 

Upon redirect examination the witness testified that he 
thinks the hotel has 310 rooms. 

Thereupon there was offered in evidence as plaintiff’s 
exhibit No. 1, a letter from Barnet Phillips Company of 
New York City to W. Gwynn Gardiner, dated April 25, 
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1932 which was offered in evidence under a stipulation that • 
that may be considered as the testimony of Mr. ^hillips if 
he were present and testified in court. The letter is in 
words and figures thus: 

Hf 

‘ 4 Barnet Phillips Company, Architects Building, j 101 Park 

Avenue, New York. 

April 2p, 1932. 

Mr. Gwynn Gardiner, 

c/o Gardiner & Gardiner, 

729 15th St. N. W., | 

Washington, D. C. j 

i 

Dear Mr. Gardiner : 

We are in receipt of your letter of April 22, djirected to 
Mr. Phillips referring to the cost of the furniture and fur¬ 
nishings for the Hamilton Hotel Building. 

For your information we are pleased to advise that the 
original cost of the entire furniture and furnishings 
handled by us amounted to $292,500.00. This work was 
carried out over a period from June 1921 until M^rch 1923. 
Subsequent to this time in the latter part of 1923j and 1924 
miscellaneous small purchases were made through our office 
totalling $376,000. 

219 We trust the above information will answer your re¬ 
quirements, but if there is any further waj in which 
we can help you in this matter please call upon hs and we 
will be very pleased to do so. If it should become neces¬ 
sary to subpoena us for further testimony regarding this 
matter, we suggest that you issue subpoena to Ijhe writer 
instead of Mr. Phillips as he is more conversani with the 
figures in connection with this work than is Mr. Phillips 
himself. ! 

Very truly yours, 

BARNET PHILLIPS .COMPANY, 

By L. H. OLCOTT. 

LNO :L. 

Thereupon, to further maintain the issues op his part 
joined, plaintiff offered in evidence the testimony k>f George 
Calvert Bowie, who testified that he is Secretary of the H. 

L. Rust Company, and his qualifications as an expert were 
conceded by the parties. The witness testified th^t in Octo- 
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ber, 1931, his Company was asked to make a suggestion as 
to the amount of fire insurance that should be carried on the 
improvements, and in connection therewith undertook to get 
the cube of the building, and Mr. Whitty, Mr. Essex’s part¬ 
ner, cubed the building and with his records of cost arrived 
at Fifty-four Cents a cubic foot; the cubic content of the 
building as he got it from Mr. Whitty was 1,347,634 cubic 
feet; that in the opinion of the witness the present market 
value of the land on which the Hamilton is setting is $30.00 
a foot and the area of the land is 14,945 square feet which 
■would make it have a value of $448,350; that on a building of 
this type he would allow a depreciation of about three per 
cent (3%) per year probably for the first ten years and 
after that it moves very fast. Witness thinks that the 
sound value of the building today would be forty cents a 
cubic foot which, allowing $30.00 a square foot for the land, 
would give a total valuation of $1,000,000, which valuation is 
exclusive of equipment. 

Under cross-examination, the witness testified that he 
does not know much about the earnings of a hotel property; 
he has never operated a hotel; the figure given is his best 
judgment on the sound value of the property today not 
taking into consideration its earnings; that while he thinks 
the earnings are a proper element to consider in fixing 
220 the value of a going hotel, he has taken them into con¬ 
sideration in a general way but the ramifications of 
the hotel business are so broad that he would not undertake 
that. Witness has seen the statements of what the hotel is 
earning, but they do not have very much weight in reckon¬ 
ing the value, the management is an important phase in 
operating a hotel; he did not consider the financial history 
of the hotel; the hotel is at least ten years old; there have 
been a number of other hotels built in that neighborhood 
after the Hamilton was built, and there have been other im¬ 
provements. The Ambassador Hotel is on the other corner 
and was built in the last four years, and it has some fea¬ 
tures that the public more or less requires now which will 
not be found in the Hamilton, but witness considers the Am¬ 
bassador inferior to the Hamilton. Witness has consid¬ 
ered the total increase in hotel rooms since the Hamilton 
was built only to the extent that he would consider it in put¬ 
ting a value on any property of that character in the City 
of Washington. He would not hazard a guess as to how 
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many additional hotels have been built in Washington since 
the Hamilton was built; in fixing a minimum value, a pro¬ 
spective buyer would give first consideration j to the gen¬ 
eral hotel situation in Washington, but witness does not 
think that the fact that a great number of lar^e hotels in 
Washington are now in receivership would affect the action 
of a prospective purchaser who had at his disposal true in¬ 
formation as to why they were in the hands of receivers. 
Any downward trend in rents would enter into an analysis 
of the hotel property. The witness has taken iinto consid¬ 
eration the varying seasons of the hotel business with re¬ 
spect to patronage and the percentage of occupancy in each 
month of the year, but witness has no figures as to what they 
are and has not made a special inquiry to determine these 
facts; witness does not know of any decrease in hotel rates 
in the last few months, and if there had been any they would 
not affect his judgment as to the value of the property, as 
he would consider it only a temporary master if it was 
221 something that has recently happened, j The rooms 
in the Hamilton are smaller than in hotels more 
recently built. The Hamilton is a much superior type to 
the Ambassador, both structurally and as far as patronage 
is concerned and they get a larger rate. The [Ambassador 
takes care of people at the rate of Three Dollars a day and 
witness would say that the Hamilton’s charges are some 
forty to sixty per cent higher than that, probabiv Five Dol¬ 
lars a day as an average as what they receive for room and 
bath. The percentage of value that the witness’ Company 
is willing to lend on hotels is lower than the percentage of 
value they would lend on dwellings, business houses and 
apartment houses. On the Willard Hotel they have a loan 
of $900,000, and the property is appraised at $6,500,000, and 
on the Washington Hotel they have a loan of $1,250,000, 
which is appraised at $4,250,000. These are what they 
would call nominal loans, but are about as high as they 
would go on a hotel property. The average leading source 
would probably go to Forty or Fifty per cent of the fair 
sound value. It is almost impossible today to secure a loan 
of one-half million dollars; Insurance Companies, Trust 
Companies, Savings Banks and Mortgage Houses would or¬ 
dinarily offer to make a Fifty per cent loan on a hotel, but 
they are not making such loans today. If the Hamilton 
Hotel were put on the market today, witness cjloes not be- 
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lieve you could secure a purchaser unless at a tremendous 
sacrifice and witness does not think you could find a pur¬ 
chaser at $1,000,000. 

Under redirect examination the witness testified that only 
very small loans are available today and that loans for three 
or four hundred thousand dollars are impossible to get; the 
situation is the same with Trust Companies; if the property 
were offered for sale today for one-third cash and the bal¬ 
ance in one and two years, it might be possible to find a 
financial institution or business house able to finance it, but 
witness doubts if they would be willing to do so. 

222 Under recross-examination, the witness testified 
that he did not mean to refer to market value as he 
does not think there is any market value, but he said that 
the sound value was $1,000,000, which sound value takes 
into consideration its location and its possibilities of earn¬ 
ing power and these possibilities are contingent upon con¬ 
ditions in the future becoming similar to conditions which 
existed very recently in the past. The property has never 
paid during the ten years of its existence, but the witness 
thinks that it has not paid because of the conditions under 
which it had to labor; the fact that a property has been 
through a receivership is an injurious thing, but to a shrewd 
purchaser is not a fatal condition, but a purchaser prob¬ 
ably would select a property showing earning capacity suf¬ 
ficient to keep it out of the hands of receivers. 

Witness does not believe that the Hamilton Hotel would 
sell today except at a very great sacrifice, and cannot answer 
as to what is the present fair market value of the property 
unless you strike from the inquiry the word “market” be¬ 
cause that presupposes a sale, and he would prefer for his 
reply to be confined to a fair sound value of the building- 
today. It is pretty nearly true that it hasn’t any market 
value at present. If you forced the sale of a property of 
this character you probably could not get more than sixty 
to seventy per cent of its minimum sound value, and the 
witness is taking $1,000,000 as the minimum sound value. 

Under redirect examination, the witness testified that in 
advertising a property for sale at foreclosure it is not 
customary to put the earning capacity of the property in 
the advertisement. Witness has seen a provision in the 
advertisement of large properties requiring that anyone 
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who wants to bid at a sale should put up, before the sale, 
a certain amount in the hands of the Trustee^ and witness 
saw such a provision here in Washington a couple of weeks 
ago, which was in the case of the Wardman Park Hotel as 
provided by a decree of the Court. 


223 Thereupon plaintiff offered in evidence a stipula¬ 
tion of facts, to which counsel for the respective 
parties agreed, and said stipulation, as set j forth in the 
Record (Item 3 of Plaintiff’s designation) is jhereby made 
a part of this statement of evidence. 

Attached to the Findings of Fact, marked j 4 Exhibit A” 
is a statement of earnings of the Hamilton flotel for the 
period from February 1, 1931, through December, 1931, 
made by Wayne Kendrick & Company, Certified Public Ac¬ 
countants, which is a true statement as taken fijom the books 
of said hotel. 


Said Equity cause No. 51,379, in which said American Se¬ 
curity & Trust Company was substituted as trustee under 
said first Deed of Trust, was instituted on Mjay 8th, 1930, 
by the Properties Investment Corporation, j as plaintiff, 


w r hich had acquired said Hamilton Hotel property from and 
had assumed the obligations of The Rochester j Corporation, 


obligor under said bond issue and under said Qeed of trust. 


In said Equity Cause No. 51,379, all of thfe defendants 
therein, namely, The F. H. Smith Company, G.j Bryan Pitts, 
and Columbia Trustee and Registrar Corporation, were 
served with process personally. The Southern Maryland 
Trust Company and Samuel J. Henry were hot named as 
defendants or served with process therein. ^sfo bondhold¬ 
ers were named as defendants therein, except The F. H. 
Smith Company, which owned a large block | of said first 
mortgage bonds, and except G. Bryan Pitts w^io may have 
owned some of said bonds. 

Equity cause No. 51,379, to substitute a trustee under 
said deed of trust covering the Hamilton Hoiel property, 
was heard by and argued before Chief Justice Wheat in 
June, 1930, together with Equity cause No. 31,483, which 
was instituted for the purpose of having a j receiver ap¬ 
pointed for the Hamilton Hotel. In said suit No. 51,483, 


Samuel J. Henry was served as a party defendant and was 
represented at the hearing by his attorney, Geprge D. Hor¬ 


ning, Jr. Four other equity suits, namely, Iniquity Cause 
No. 51,373, to have a Receiver appointed for the Cavalier 
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Apartments, No. 51,378 to have a Trustee substituted 

224 under a deed of trust covering the Cavalier; No. 

51,386 to have a Receiver and Trustee appointed for 

the New Amsterdam, and No. 51,418 to have a Receiver ap¬ 
pointed for the New Amsterdam, were heard before Chief 
Justice Wheat with said Equity Causes Nos. 51,379 and 
51,483, and on the same day June 28, 1930, the Chief Jus¬ 
tice filed memoranda in said cases denying the Receiver¬ 
ships and stating that the American Security & Trust Com¬ 
pany would be substituted as Trustee under the deeds of 
trust covering said three properties above named, the con¬ 
struction of which has been financed bv The F. H. Smith 

* 

Company. A true copy of the memorandum opinion filed 
by Chief Justice Wheat on June 28, 1930, in Equity Cause 
No. 51,418, which was referred to in the memorandum filed 
by him in Equity Cause No. 51,483, to which Henry was a 
party is attached to the ‘‘Findings of Fact.” At the hear¬ 
ing of said six equity cases in June, 1930, counsel for the 
respective parties brought to the attention of the Chief Jus¬ 
tice the fact that Samuel J. Henry and other former officers 
of The F. H. Smith Company, had been indicted for alleged 
misconduct and alleged misappropriation of funds, and the 
Chief Justice then reached the conclusion that it would not 
be proper to permit Samuel J. Henry to act as Trustee 
under the deed of trust involved herein, after the provisions 
thereof hereinbefore quoted had been brought to the Court’s 
attention. 

On being called as a witness for the plaintiff, the defend¬ 
ant Samuel J. Henry testified that he is the same person 
named in the deed of trust on the Hamilton Hotel and that 
in July, 1930, he had an loffice in Washington and lived in 
Chevy Chase, Maryland; he lived in Chevy Chase at the 
time the Deed of Trust was made; he had no notice of the 
suit brought, known as Equity No. 51,379, in which the 
American Security & Trust Company was named as Trus¬ 
tee, and was never served with any papers in that case; he 
had no knowledge of any such suit and he did not resign or 
tender his resignation as a Trustee under the Deed of Trust 

securing the $1,550,000 bonds on the Hamilton Hotel; 

225 that he was asked to resign about ten days ago by a 

letter which he received from Mr. Craighill, which 

was the first time he wasi asked and he did not resign. 
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Under cross-examination, the witness testified that he 
still has an office in the District of Columbia and lives in 
Chevy Chase, Maryland. He does not recall pffiat he knew 
of the proceedings for the appointment of a receiver for 
the Hamilton Hotel. He is unable to state whether the 
Court heard together a suit for the appointment of re¬ 
ceivers for the Hamilton Hotel and a suit for the substitu¬ 
tion of Trustees, the suit for the appointment of receivers 
being the case of Robbins v. the Propertied Investment 
Corporation, Equity No. 51,483, filed June 2, 1930. He has 
difficulty in answering for the reason that h^ cannot get 
hold of the gentleman who was then his counsel, he does 
not recall who his counsel was then; he had been discussing 
this case with Mr. Barger who he thought was his counsel, 
but witness does not know whether he was or not; he did 
not make any inquiry of Mr. Horning; he is ufiable to state 
whether he was at the hearings involving the! receivership 
and appointment of Trustees for the Hamilton Hotel as 
there have been so many hearings on the Trusteeships and 
he was present at a great many of them. In tbe file of the 
receivership suit, Equity No. 51,483, which whs offered in 
evidence, the return of the Marshal showed service of the 
copies of the bill and subpoena on defendants therein 
named, including “ Southern Maryland Trust Company, by 
serving Samuel J. Henry, President of the said Company, 
personally, as directed by plaintiff’s attorheys.” Mr. 
Henrv was President of the Southern Maryland Trust 
Company at that time, but witness cannot recall getting 
the papers. Said file offered in evidence also! showed mo¬ 
tion for the appointment of a receiver for t|ie Hamilton 
Hotel with the return of the Marshal showing service on 
the Southern Maryland Trust Company by serying Samuel 
J. Henry. 

The Court: May I find out when Mr. Henry learned of 
the appointment of the American Security & Trust 
226 Company as trustees; when did you lehrn of that? 

The Witness: Judge, I probably woul(|l have heard 
of it. It would have been common gossip arougd the finan¬ 
cial district. I do not know when it was. 

The Court: Didn’t you know it, as a matter of fact, at 
or about the time it occurred? 

The Witness: I cannot say that I did. 
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Witness does have a recollection of the American Security 
& Trust Company putting ads in the papers in 1931 under 
which they said they would pay a certain maturity of cou¬ 
pons, which was sometime in the midsummer of 1931. Wit¬ 
ness was never in Court in the cases of the New Amster¬ 
dam and the Cavalier; witness recalls the case involving 
2100 Massachusetts Avenue, which was filed May 15, 1930, 
prior to the filing of the suit on the Hamilton Hotel, and 
in that case, as trustee, he took steps for a foreclosure, 
which were taken after the institution of suit for the re¬ 
moval of the Trustee of the property and the Court signed 
a temporary restraining order enjoining witness from sell¬ 
ing the property, which witness remembers. Witness also 
remembers the cases of the Cedric, the Stanley Arms, the 
Tivoli and the Alrov for his removal as Trustee of said 
properties, which were in the summer of 1930, and witness 
was in Court on the hearings on these cases. 

By Mr. McGarraghy: 

Q. You mean that you were discharged from every Smith 
property in Washington? A. No, I resigned. 

****♦♦# 


The Court: Mr. Henry, you mean to say that you either 
resigned, or were removed, from all of them? 

The Witness: I do not think that there are anv other 
properties here, Judge. I do not recall any. 

227 The Court: You mean, you think, by the end of 
the summer of 1930, that vou were out as trustee 

of all? 

The Witness: No, I would not say that, because I have— 
there are so many of them that I could not say just exactly 
what I was out of, and what I was in. They would come to 
me, perhaps, to sign and ask me to resign, sometimes, and 
I resigned sometimes, and sometimes I wouldn’t. 

The Court: If you were not out, it was an oversight on 
their part? 

The Witness: Certainlv; vou can rest assured that it 
was an oversight, if I was not out; I was not left in there 
with any good will. 
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1 

By Mr. Craighill: j 

I 

I 

Q. May I see if I can refresh your recollection on one 
point, Mr. Henry, You remember the case of, Equity No. 
30,717, in which Nancy De Land was plaintiff, and Samuel 
J. Henry, Henry J. Robb, Robert W. Taylo^, The F. H. 
Smith Company, and Morris Cafritz, were defendants, in 
which Samuel J. Henry was trustee and served as a de¬ 
fendant, and it was filed on January 13, 1930, in which the 
bill of complaint, prepared, we assume, by Mr. Gardiner, 
states: j 

“The defendant, Samuel J. Henry, trustee under the 
mortgage or deed of trust aforesaid, is also the president 
and a member of the board of directors of defendant, The 
F. H. Smith Company, and a heavy stockholder* in said cor¬ 
poration. Plaintiff is credibly informed and believes, and 
therefore avers that defendant Henry is now ijn the city of 
New York, where defendant The F. H. Smith Cpmpanv now 
maintains its offices, and where said defendant Henry will 
remain in connection with his duties as an officer of said 
defendant corporation, wherefore Plaintiff submits that 
defendant Henry will no longer be able to givje to the ad¬ 
ministration of his duties as trustee, as aforesaid, the care 
and attention which the same should receive; and which 
can only be given by a trustee who is ^ble to give 
228 personal attention and supervision to j the apart¬ 
ment building upon which said encumbrance con¬ 
stitutes the lien, and who is resident within thp District of 
Columbia.” j 

j 

Now, do you recall the filing of that suit, and i receiving a 
copy of that bill of complaint? 

Mr. Sherier: What does that relate to? 

Mr. Craighill: It relates to Corcoran Courts.! 

Mr. Sherier: I do not see- 

The Court: This is preliminary, I presume, j I will per¬ 
mit it. j 

Mr. Gardiner: I object to it, on two grounds :j First, that 
it is absolutely foreign to the question here; secondly, that 
it is a different defendant; and third, that it could not, in 
anywise, affect the question here as to whetheij* he did or 
did not have notice of the Hamilton Hotel case, j 


i 
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By Mr. Craighill: 

Q. Now, will you answer that question, as to whether 
you remember when that suit was filed, and a copy of the 
bill of complaint served on you as defendant? 

Mr. Gardiner: I object. First, as I recall—let us be 
sure about this—Henry was never actually in court, and 
was never served in that case. 

The Court: All right. 

Mr. Craighill: That is vour recollection ? 

Mr. Gardiner: May I make this statement. Judge Staf¬ 
ford— 

Mr. Craighill: You will soon find out that you are wrong, 
because he filed an answer. 

Mr. Gardiner: Then I am in error too. 

The Court: He is in a better position, perhaps, than the 
witness. 

Mr. Gardiner: My recollection is that he did not get any 
of them. 

By Mr. Craighill: 

229 Q. Mr. Henry, do you remember receiving a copy 
of that bill of complaint, in January, 1930, with that 
allegation that vou were in New York and could not 

v %> 

properly act as trustee in that case. That relates to the 

Corcoran Courts. Do vou remember that? A. When was 

* 

that served, Mr. Craighill? 

Q. It was filed, January 13, 1930, and your answer was 
filed the same month, January; some date in January, 1930. 

Mr. Gardiner: Who filed that? 

Mr. McGarraghv: Henrv filed his answer, Januarv 24, 
1930. 

By Mr. Craighill: 

Q. January 24, 1930.' I am just asking if you remember 
that. A. Why, I don’t think I have any specific recollec¬ 
tion that I filed an answer. The answer speaks for itself. 

Q. Well, if that alleged, and in your answer you admitted 
that vou did then have vour office in New York, does that 
refresh your recollection with respect to your testimony 
just now, that in July 1930, you had an office in the City of 
Washington? A. Mr. Craighill- 
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Mr. Gardiner: That is objected to, because it gives dates 
so far back in- 

Mr. Craighill (interposing): I am asking jwhether that 
refreshes his recollection. 

The Witness: The Smith Company went to New York in 
December, 1929. It is my recollection that 11 resigned, on 
or about that time. 

Now, if I filed any answer, I am entirely—I am entitled 
to see the answer. Let’s have the answer. Let the answer 
speak for itself. 

The Court: Where was your Washington office? 

The Witness: Judge, I have had several offices; one in 
the Munsey Building, one in the Insurance Building. 

The Court: Can you tell where it was in Jufie, 1930? 

The Witness: Either in the Smith Building,| or the Mun¬ 
sey Building. 

230 When the witness stated under direct | examination 
that Mr. Craighill requested him to resign as Trus¬ 
tee under the deed of trust for the Hamilton Hotel, he had 
reference to a letter recently sent him by Mr. Craighill 
enclosing a suggested formal answer to be filed by Mr. 
Henry in the pending suit if he desired to use it. 

By Mr. Craighill: | 


Q. You understand my statement is, that we agreed that 
Mr. G. Bryan Pitts resigned as trustee as of Jfine 18, 1930. 
In your answer, you asked for compensation fqr your serv¬ 
ices as trustee, as successor trustee. I will ask when vou 
first began to perform those services for which |you claimed 
compensation. A. I do not recall at the momefit just what 
the services consisted of. I would certainly have a right, 
under that deed. 


The Court: He asked you what the services were. 

The Witness: What they actually were? 

The Court: He asked what services you rendered. 

The Witness: Why, I never was permitted tb act as suc¬ 
cessor trustee, Judge. 

The Court: You never rendered any services. 

The Witness: That is what I have to say, Mr. Craighill; 
I never rendered any services. 

Witness testified that he was never permittejd to render 
any services as trustee because the Court has appointed a 
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substitute trustee that went ahead and acted, and he knew 
this from the midsummer of 1931, but he did not know that 
the American Security & Trust Company was actually, 
openly and notoriously in possession of the whole matter 
prior to that time. He knew that he was the successor trus¬ 
tee following Mr. Pitts; he does not recall that he knew 
that he was named in the instrument as successor trustee to 
Mr. Pitts, and he did not know it until he was asked to 
resign as successor trustee by the letter from Mr. Craig- 
hill; he was trustee on a great many of the buildings 
231 on which The F. H. Smith Company had trusts or 
had financed. He does not recall what he knew about 
successor trustees. At the time the deed of trust on the 
Hamilton was executed he was President of The F. H. 
Smith Company and he was also President of the Southern 
Maryland Trust Company, which was the original trustee, 
but he does not recall that he was named as successor to 
Mr. G. Brvan Pitts. He was familiar with the fact that the 
deed of trust was executed and he had an opportunity to 
know all about the contents of the deed of trust; he was 
Vice-President of The F. H. Smith Company when the 
original trust for $1,200,000 was placed on the Hamilton 
Hotel in 1921, and he was named as trustee under that 
trust. As President of the Southern Maryland Trust Com- 
pany in 1927, he did not necessarily have occasion to 
become familiar with the contents of the trust agreement 
under which the Southern Maryland Trust Company was 
named as original trustee. When the new trust of $1,550,- 
000 was put on the Hamilton Hotel and the underlying 
trust of $1,200,000 was released, the witness was the trustee 
of the underlying trust but witness does not recall anv 
default in the payment of amortization, interest, federal 
taxes and local taxes under said underlying trust. 

Upon redirect examination the witness testified that he 
was in Washington from about the first of January, 1930, 
practically every day, and he maintained an office in the 
District of Columbia; he was willing to act as trustee under 
this deed of trust, for the purpose of sale, or otherwise, but 
was never called upon to do so; he never resigned; lie 
cannot recall receiving notice of or service of process in 
the suit in which the American Security & Trust Company 
was appointed substitute trustee. 
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Thereupon there was offered and received! in evidence 
a copy of the deed of trust, dated July 6, 19^7, from The 
Rochester Corporation to The Southern Maryland Trust 
Company, a copy of which will be found in tlje Record as 
Exhibit 1 to plaintiff’s amended and Supplemental 
232 bill, with the understanding that either Side may use 
it before the Court or on appeal. 

Counsel for the respective parties thereupon agreed 
upon a stipulation as to the dates of certain criminal pro¬ 
ceedings against Samuel J. Henry, a copy of said stipula¬ 
tion being in the record herein (Item 8 of j defendants’ 
counter-designation). ” ! 

Thereupon the plaintiff produced as its fitness, one 
Alphonse A. Laporte, Assistant Secretary of the Roosevelt 
Committee in charge of the Committee’s Washington Office, 
who identified a circular letter which he said was a letter 
sent out by The Roosevelt Committee to the bondholders 
after the sale of the Hamilton Hotel, and whjch was the 
basis upon which they proposed to finance the Hamilton 
Hotel. Said letter was offered in evidence a£ plaintiff’s 
exhibit No. 3, and is in words and figures as follows: 


“Committee for the Protection of the Holders of Bonds 
Sold Through the F. H. Smith CompaJnv. 


i 

Members: George E. Roosevelt, Chairman; II. L. Allen, 
James L. Malcolm. Charles D. Hilles, Jr., Secretary. 
Irving Trust Company, Depositary. Rooi;, Clark & 
Buckner, Counsel. 

j 

Office of the Secretary: 31 Nassau Street, New York. 
Office of the Assistant Secretary: 815 15th St. N. W., 
Washington, D. C. 

i 

i 

i 

Report to Depositors. 


March 24, 1932. 

To depositors of first-mortgage 6%% bonds of the Roches¬ 
ter Corporation, secured by the Hamilton Hotel, Wash¬ 
ington, D. C.: 1 

Hamilton Hotel Corporation, a corporation organized by 
the Committee, was the successful bidder for the Hamilton 
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Hotel at the Trustee’s sale held on March 1, 1932. The 
amount of the bid was $529,000. It is expected that title 
will be transferred to Hamilton Hotel Corporation within 
the next few weeks. The Committee will transfer to the 
Corporation all of the deposited bonds of this issue, aggre¬ 
gating approximately $1,300,000 in principal amount, and 
these bonds will be delivered to the Trustee in part pay¬ 
ment of the purchase price of the property. There will be 
paid upon the deposited bonds from the accumulated earn¬ 
ings of the property a sufficient amount of cash to enable 
the corporation to pay the portion of the purchase price 
required to be paid in cash. 

233 All of the capital stock of Hamilton Hotel Corpo¬ 
ration will be issued to the Committee and will be 
held by it on behalf of depositing bondholders, whose in¬ 
terests will continue to be represented by the Certificates 
of Deposit which they now hold. Upon acquiring title to 
the property, Hamilton Hotel Corporation will operate the 
property under the direction and supervision of the Com¬ 
mittee. As soon as a plan of liquidation or reorganization 
is formulated it will be submitted to Depositors for their 
approval. Such plan will not become effective if, within 
twenty days after such notice, Depositors holding Certifi¬ 
cates of Deposit representing 50% or more of the principal 
amount of the deposited bonds of this issue dissent from 
such plan. 

The Committee will keep depositors informed from time 
to time of the earnings of the property and of further de¬ 
velopments affecting their interests. 

For the Committee: 

GEORGE E. ROOSEVELT, 

Chairman . 9 9 

Counsel for plaintiff then offered in evidence the plead¬ 
ings in Equity Causes 51,379, 50,717 and 51,483, and it was 
agreed that either side qould consider the papers in any of 
those cases in evidence. 

Thereupon the plaintiff rested and defendants called as 
their witness Adam A. Weschler, who testified that he was 
an auctioneer and appraiser and his qualifications to testify 
as an expert were conceded by the counsel for the plaintiff. 
He has examined the furniture in the Hamilton Hotel, dur- 
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ing the last three days, and inspected and appraised in de¬ 
tail the furnishings contained in thirty rooms ydiich were 
said by the Manager of the Hotel to be typical bf the total 
284 rooms; he was shown through the hotel by the Manager. 
All other valuations of personal property were tased upon 
inspection and appraisal in detail, with the exception of the 
linen and blankets, the crockery, silverware and | glassware. 
As to the linen and blankets the count was furnished by the 
housekeeper; and examination was made of each item as a 
sample of each, classification and appraisals ^ T ere based 
upon list furnished. Witness appraised the furniture and 
fixtures in the public places of the hotel, including the din¬ 
ing room, and lobby, and the coffee shop. His valuation of 
all personal property based upon a sale at public 
234 auction under good conditions, properly advertised, 
to be sold in the hotel either to persons ^ho desired 
to operate the hotel or others, was a total of $36^769.63. A 
good bit of the furniture was in poor condition, particularly 
the beds and springs; some of it has depreciated probably 
ninety per cent. The furniture now in the Hamilton Hotel 
is not of the same character of furniture as is now placed 
in new hotels. 

Under cross-examination the witness testified that he 
does not know what that furniture would cost ne\y; he bases 
his valuation on sales of similar items sold in tl^e past; all 
of the furniture is not now in a good state of repair; a good 
many chairs, and particularly dining room chairs are in 
bad shape. In his experience he sold out the Shpreham on 
two occasions, the Congress Hall, the Ebbitt, tlib Franklin 
Square, the Bellevue, the National, the Richmond, the 
Metropolitan, and many others of lesser value. In the case 
of the Metropolitan he sold the whole; not ten per cent of 
the contents of good hotels are sold to the second hand man, 
but they are sold to private people and other hotels in 
other cities throughout the surrounding country. He has 
no idea of the value of the property when it wa & new, and 
what it cost would have no effect on its present value; there 
have been some repairs but he cannot say aboiit any re¬ 
placements. 

Thereupon the Defendants, to further maintain the is¬ 
sues on their part joined, offered the testimony pf Russell 



190 


GEORGE WRIGHT AND SAMUEL J. HENRY VS. 


A. Conn, who, being first duly sworn, testified that he is the 
Manager of the Hamilton Hotel and has occupied that posi¬ 
tion going on five years; he has been in the hotel business 
about twenty years, more of the time in Washington; he 
showed Mr. Weschler through the hotel and the rooms he 
showed him are typical rooms; since he has been Manager 
of the hotel there has been a large increase in hotel compe¬ 
tition in Washington; there have been an additional 4,000 
rooms during the past four years, and there are many 
apartment hotels advertised as transient hotels 
235 which people patronize as transients. There are 
various hotel apartments operated on the European 
plan with furnished apartments to rent very reasonably; 
one can obtain a four-room apartment for Five Dollars, 
where the hotel would have to charge Eight or Nine Dol¬ 
lars. The hotel rents a single room with bathroom for 
Three Dollars per day up. The highest rate is Five Dol¬ 
lars for a single room, which is for a person demanding a 
very large twin bedroom wanting it for meeting purposes 
as well as sleeping purposes. Double rooms run from Five 
to Eight Dollars, but they do riot get many at Eight Dol¬ 
lars. The demand runs about Six Dollars a day for double 
in the winter time; in the summer the double rent runs 
from $3.50 to $4.50, and they have keen competition in the 
Tourist Camp operated by the Government, whose highest 
count runs about 2,000 people nightly. There has been an 
appreciable decrease in hotel rates recently throughout the 
city, and there is a demand for such decrease on the part 
of the traveling public. He is considering getting down to 
a $2.50 rate to meet competition. This competition has 
been reflected in the earnings of the hotel during the past 
few months of this year. During this month, which is sup¬ 
posed to be our heaviest month, the gross income has fallen 
off twenty-five per cent which wxmld reflect a decrease of 
Fifty per cent in net income. There has been a falling off 
both in price and in patronage. Railroad men who bring 
tourist parties here claim that business is down sixty per 
cent in volume and about twenty-five per cent in rates. Last 
year they paid Four Dollars a day, four persons in a room, 
on the American plan, whereas this year they are paying 
$3.50 and some are paying $3.00. The Hamilton has not 
gotten as many of these parties this year as before. 


191 


G. BRYAN PITTS, F. H. SMITH CO., ET AL. 

7 7 

The hotel is nearly ten years old and is having trouble 
cropping up from time to time with respect to its plumb¬ 
ing. A number of replacements will have to be m^de in the 
near future, which it is estimated will cqst about 

236 Twenty-five Dollars a room. They do not have run¬ 
ning ice water in the rooms nor do they have radios. 

We do not have a bath in each room, except a suite of two 
rooms with shower bath and toilet on each floor; these 
toilet rooms without a bath. There is a little private hall 
that can be opened so as to make a public hall out ^f it, and 
we rent these suites separately. Outside of them ^11 of the 
other rooms have tub and shower baths. For these rooms 
we have been getting Three Dollars, sometimes $2.50, now 
it is thought possible that we will have to reduc^ them to 
$ 2 . 00 . ! 

Under cross-examination, the witness testified that he 
regards the hotel as a first class hotel; that steps liave been 
taken to remedy the conditions with respect to dihing room 
chairs. The box springs in the bedrooms are in bhd shape, 
and as we have only a set for each room we have t(| fix them 
up as we can. The condition existing in the hotel business, 
we hope will be only temporary. J 

For the year ending January 31,1932, as to exhibit show¬ 
ing an operating profit of $121,000.00, witness considers 
said profit the best that could be done under conditions. 
The item of $81,044 in operating expenses entitled!‘ 4 general 
and administrative ” covering general expenses of manage¬ 
ment, salaries, advertising, trustee’s fees and various other 
things of that character. He does not think there has been 
any increase in that expense over the period pripr to the 
appointment of the American Security and Trust Company 
as trustee. 

Thereupon, to further maintain the issues on tLeir part 
joined Defendants introduced the testimony of Joseph C. 
McGarraghy, who, after being duly sworn, testified that the 
Roosevelt Committee was organized under a bondholders’ 
agreement, dated May 28, 1930, and his law firih shortly 
thereafter was named as Washington counsel for that Com¬ 
mittee; that he recalls in June, 1930, that six equity suits 
were pending for removal of trustees under deeds of trust 
covering buildings financed by The F. H. Sniith Corn- 

237 pany, which were Equity 51,377 of John H. Baggs vs. 
The Hilltop Manor Company, which was h suit for 
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an accounting and the appointment of a receiver of The 
Cavalier Apartments, filed on May 7, 1930, the Cavalier 
Apartments being* on 14th Street above Park Road. An¬ 
other suit was filed May 8, 1930, being* the Cavalier Apart¬ 
ments vs. The F. H. Smith Company, et al., Equity No. 

51.378, which was a suit for the appointment of substitute 
trustees on the same apartments. On May 8, 1930, suit 
was brought by the Properties Investment Corporation 
against The F. H. Smith Company and others, Equity No. 

51.379, which was a suit in which the American Security & 
Trust Company was afterwards appointed as substitute 
trustee for the Hamilton Hotel. On May 9,1930, there was 
a suit of Fremont Corporation vs. The Smith Company et 
al., Equity No. 51,386, which was a suit for the appointment 
of receiver and new trustees on the New Amsterdam Apart¬ 
ments, which are also on 14th Street. On May 14, in Equity 
No. 51,418, there was a suit of John H. Baggs, et al., vs. 
the New Amsterdam Company, which was for the appoint¬ 
ment of a receiver for the New Amsterdam Apartments. 
On June 2, 1930, the case of Charles D. Robbins vs. the 
Properties Investment Corporation et al., Equity No. 51,- 
483, was filed, being suit for the appointment of a receiver 
and appointment of new trustees of the Hamilton Hotel. 
In that suit Mr. Samuel J. Henry was named a party. 

All of the above suits were filed before the appointment 
of the witness’ firm as counsel for the Roosevelt Committee; 
that the Roosevelt Committee thereafter intervened in the 
three receivership suits, opposing the appointment of re¬ 
ceivers, and urging that in view of the broad powers con¬ 
tained in the deeds of trust, the needs of the situation would 
be met if the Court would appoint a substitute trustee 
whose integrity was beyond dispute. 

All six cases were heard together before Mr. Chief Jus¬ 
tice Wheat, at which hearing the witness was present. 
Thev were taken under advisement and the Chief Justice 
later handed down a memorandum of opinion in one 
238 case, stating that he would appoint substitute trus¬ 
tees and in the other cases he referred to the memo¬ 
randum which he had handed down in the first case. 

The case in which the Chief Justice handed down the 
opinion was Equity 51,418, Baggs vs. the New Amsterdam 
Company, the opinion being dated June 28, 1930. 
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(A copy of said memorandum opinion is attached as Ex¬ 
hibit B to Findings of Fact.) 

At the time of the above memorandum, the Court in the 
other cases made a cross reference to the sam£, and it was 
followed by the appointment of a trustee in each of the 
three cases; the order being dated July 7, 193Q; appointing 
the American Security & Trust Company as trustee; and in 
each of the three receivership cases orders iwere signed 
denying the applications for receivers. 

At the hearing before Chief Justice Wheat; Henry was 
represented by counsel, namely, Mr. George Horning. The 
attention of the Court was called to the fact that G. Bryan 
Pitts had resigned as trustee of the Hamilton Hotel under 
date of June 8,1930. At the time of the hearing, the Court 
held that having acquired jurisdiction of the subject matter 
it would not permit Pitts to defeat the jurisdiction by re¬ 
signing. The fact of Pitts having resigned \^as called to 
the attention of the Court by Mr. Horning, who was appear¬ 
ing for Henry and appeared for Henry in the case involving 
2100 Massachusetts Avenue, which was pending at that time 
and in which Mr. Henry was trustee defendant;. 

I 

Thereupon, after argument of counsel, the co^rt rendered 
its decision to dismiss the amended and supplemental bill 
and an exception was duly allowed to the plaintiff from said 
ruling. In announcing his decision, Mr. Justic^ Adkins did 
not render a formal opinion, but stated his views in the fol¬ 
lowing colloquy with counsel: 

The Court: Now, so far as the Southern Maryland Trust 
Company is concerned, it says it had no interest in the mat¬ 
ter. 

Mr. Gardiner: It says so now. 

239 The Court: Yes. Well, if they are ifot pressing 
their claims, are we concerned? 

Mr. Gardiner: Yes, sir; because, had they been parties 
there and Henry had been made a party, and they had come 
in, in that suit, and said they had no rights, then, auto¬ 
matically, Henry would have become the next! trustee. 

The Court: Pitts? 

Mr. Gardiner: Pitts, and followed by Henr^. 

13—5848a ! 


i 

i 
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The Court: Pitts was made a party. 

Mr. Gardiner: Pitts was made a party, yes. 

The Court: He was trustee when he was made a party? 

Mr. Gardiner: I think not. I don’t think so. 

Mr. McGarraghy: Yes, sir. 

The Court: If he was the trustee at the time he was 
made a party, resigned pending the litigation, would that 
make it necessary to bring in the other man? 

Mr. Gardiner: He was not the legal trustee at that time, 
our contention is, because the act of his, which he had a 
right to do under the trust, was not performed until after 
the disability of the party, whom he was seeking to remove. 

The Court: Wasn’t that a controversy over the trust, 
between the Southern Maryland Trust Company and him¬ 
self? 

Mr. Gardiner: Not so far as the rights of Henry are con¬ 
cerned. In so far as that goes, those are what we are con¬ 
cerned with. 

The Court: Now, Henry was subordinate to Pitts, so that 
the fact at that time was that Pitts became the next man 
and Pitts had undertaken to act. 

Mr. Gardiner: If Pitts did not undertake to act, then 
Henrv was next. 

The Court: Pitts did not undertake to act. 

Mr. Gardiner: When he did not, then Henry was next, 
when he resigned. 

240 The Court: But he did not resign until somebody 
brought suit to remove him. 

Mr. Gardiner: That is correct. 

Mr. Craighill: Yes. 

Mr. Gardiner: He resigned then. 

The Court: And that makes it necessary to bring in 
Henry? 

Mr. Gardiner: Absolutely, and the Court had no power 
under the sun to substitute somebody else for Henry. 

May I read this, and you see how it is. 

The Court: Just a minute. Upon the set-up you have 
made to me, I do not think that the Court would have been 
justified in appointing Mr. Henry at that time. 

Mr. Gardiner: That does not matter; what he would have 
done has nothing to do with it. 

The Court: The Court said at that time what he would 
do. 
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Mr. Gardiner: That, he could not do. It is not what he 
would have done, it is a question of what was done. The 
Court could not do it. 

The Court: T know. That may be a fact, but now I am 
reading what the Court said at the time he acted and at the 
time he had Mr. Henry before him in some other case, and 
I am going to find that Mr. Henry, at that time, knew that 
the suit was brought to remove whoever was trustee of the 
Hamilton Hotel. 

Mr. Gardiner: All right. 

The Court: Now, if the suit was properlyjfiled against 
Mr. Pitts, I do not think I would be justified ip holding, at 
this late date, when neither Mr. Henry nor Anybody else 
considers that he was entitled to act as trustee; I do not 
think that I would now be justified in upsetting what took 
place on that ground. 

Mr. Gardiner: Then, your Honor, has no need of my ar¬ 
gument against your position in the matter, j I think you 
are wrong; of course, if that is your position, there is 
241 no need of me going on with my argument. 

#*#### * 

The Court: I think I am justified in finding that Mr. 
Henry, some time in 1930, knew that the American Security 
& Trust Company had been substituted. 

Mr. Gardiner: What date; the time of the coupon, or some 
other time! 

The Court: That was 1931 when the coupoi^ was paid— 
1932—1931; that is right. 

Mr. McGarraghy: July 7, 1930, and June 13., 1931, when 
the coupon was paid, at which time he says lie did know, 
because someone showed him that in the paper, j 

The Court: My understanding is that what happened be¬ 
fore that, his recollection is not clear. He said there was 
a multitude of things that had happened at that time, and 
he could not really tell what he did know, or what he did not 
know. J 

He says he did not have any recollection of knowing it. 

Mr. Craighill: He does have a recollectioni about this 
other. 

The Court: He has a recollection that that yras brought 
to his attention. 
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I think it is reasonable to make a finding that he knew of 
that, I will say, by the first of October. The formal ac¬ 
ceptance of the trust company was filed around the 11th of 
September, as I remember. 

Mr. Craighill: I think that is correct. 

The Court: I think it is reasonable to say that he knew of 
it not later than the first of October, 1930. 

Mr. Craighill: I won’t take up the time of the court. 

The Court: I am asking you this question of fact, Mr. 
Craighill. You say that he was estopped. The facts now 
stipulate, and I find that Mr. Wright did know of this in 
June of 1931. 

******* 

242 The Court: I think I shall find, as a matter of fact, 
that the failure to set forth the earning capacity of 
the property was in-accordance with our usual practice 
here. I personally have never known of a case where they 
did give information of that kind. I sometimes think, my¬ 
self, that it might be better if the trustees would tell a little 
more in the advertisements than they have been doing, but 
certainly, our practice has been carried out. 

Mr. Gardiner: That is true. 

The Court: In the second place, you object to the require¬ 
ment for a deposit of $25,000.00 in cash. 

Mr. Gardiner: Or $50,000.00 in bonds. 

The Court: I found, in the other case, that it was custom¬ 
ary in large sales to require the bidders to put up a reason¬ 
able amount of cash before they bid, so that the purchaser, 
if he refused to go through, did not get off with a nominal 
loss. 

Mr. Gardiner: What about the distinction between the 
amount required, as between the amount of cash and the 
amount of bonds ? 

The Court: I found that that was quite customary. 

Mr. Gardiner: In this case, do you find that there was no 
distinction between the two? 

The Court: I have not been given any evidence to show 
that the requirement of $50,000.00 in bonds is not substan¬ 
tially the same as the requirement of $25,000.00 in cash. I 
have been shown that the total amount of the obligation was 
$ 1 , 550 , 000 . 00 . 
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Mr. Craighill: They did not know what price it would 
bring. 

Mr. Gardiner: $1,550,000.00 property selling for $529,- 
000.00 means- 

The Court: Mr. Gardiner, I think that Mr. CraighilPs ob¬ 
servation about that is a sensible one. You are now talking 
about what happened after the facts, while no could 
tell in advance what price might be paid. 

####*** 

243 The Court: I think that his (witness Bqwie) tes¬ 
timony is, in effect, that he would not say that it has 
any market value at the present time. He does not quite 
put in that language, but that is the substance, that you 
could not sell at the present time and expect to get what 

he considered a sound value. It is true he said that vou 

* 

might get sixty to seventy per cent of its value. 

I can not see how I can make a finding as to| what the 
market value is. I think this is the most I can feay there, 
that there would be $529,000.00- 

* I 

Mr. Craighill: Which is not grossly inadequate? 

The Court: Yes, or not an unreasonable pri<je for the 
property sold in its present condition. I think that is about 
as far as I can go. I do not think that I can find a market 
value of $1,000,000. 

Mr. Gardiner: That is the sound value. 

The Court: That is not the question before mfe. 

Mr. Gardiner: Isn’t that what you have got lo decide? 

The Court: No. I am not concerned with sound value. 
I have to consider fair market value. 

Mr. Gardiner: Well, your Honor is against i&e. I can 
not say any more. 

The Court: Then, I will find that $529,000.00 is not an 
unreasonable value for a sale made at the preseht time. 

Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the Rearing of 
this cause, and each of the exceptions stated to have been 
taken were so taken, and were duly allowed and noted by 
the Court, and in order that each and every thereof may be 
preserved and made of record, this statement of evidence 
is duly stated, approved and signed, and ordered to be 
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made of record in the above entitled cause this 5th day of 
October, A. D. 1932. 

By the Court: 

! JESSE C. ADKINS, 

Justice . 
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IN THE | 

Court of appeals, Btetritt of Columbia 


No. 5848. 


George Weight and Samuel J. Henry, Appellants, 

# 

v. | 

| 

G. Bryan -Pitts, et al., Appellees. 


BRIEF OF APPELLANTS, GEORGE WRIGHT, AND 

SAMUEL J. HENRY. 


STATEMENT OF THE CASE. I 

This is an appeal from the final decree of the lower 
court entered in the above entitled cause, dismissing 
an amended and supplemental bill filed by} George 
Wright. 

On July 6, 1927, title to the property located at the 
northeast corner of 14th and K Streets, Northwest, in 
the District of Columbia, and known as the Hamilton 
Hotel property was in the name of a Delaware corpo¬ 
ration, known as “The Rochester Corporation.” On 
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that day that corporation executed a deed of trust on 
said property securing a total issue of bonds in $1,550,- 
000 in principal amount. This trust so placed upon 
said property was duly recorded and the bonds secured 
thereby offered for sale by The F. H. Smith Company, 
a Delaware corporation, having an office and doing 
business in the District of Columbia, and engaged in 
the sale and distribution of first mortgage notes in the 
form of bonds with coupons attached. This $1,550,000 
of bonds secured by the deed of trust aforesaid, was a 
first lien upon said property and carried interest at 
6V 2 % per annum, payable semi-annually, at The 
Southern Maryland Trust Company, Seat Pleasant, 
Md., or at the office of The F. H. Smith Company, in 
Washington, D. C. i This total issue was sold and dis¬ 
tributed at its face value to various persons, including 
the original plaintiff in this suit, in various states and 
territories in the United States and in foreign coun¬ 
tries. The Southern Maryland Trust Company, a cor¬ 
poration, engaged in general banking business at Seat- 
Pleasant, Md., was named as the trustee in said deed 
of trust. (E. 19) 

The deed of trust, however, contains the following 
provision among others (R. 63): 

“ Appointment of Successor Trustee. 

Section 2. In case at any time any Trustee or 
successor in trust hereunder shall refuse to act, 
resign, or be removed, or otherwise become in¬ 
capable of acting when and while the services of 
a Trustee shall be required under any provisions 
hereof, G. Bryan Pitts of Washington, D. C., shall 
be and he is hereby appointed, successor trustee in 
the trust hereby created; and in the event of the 
sickness, death, resignation, refusal, disqualifica- 
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tion, or other inability or incapacity of the said G. 
Bryan Pitts as successor in trust when and while 
his services shall be required under any provision 
hereof, Samuel J. Henry of Chevy Chase, Mary¬ 
land, shall be, and he is hereby appointed, second 
successor in the trust hereby created. The said 
G. Bryan Pitts, or said Samuel J. Henry, br either 
or both of them, as such successor in trust, shall 
have identically the same title to said premises, 
and the same rights, powers and duties a$ hereby 
vested in or imposed upon said The Southern 
Maryland Trust Company, as Trustee. The re¬ 
cital by any successor in trust in any instrument 
executed by him in his official capacity, ^s afore¬ 
said, of the absence, sickness, death, resignation, 
refusal, disqualification or other inability to act of 
the original Trustee, or Successor in Tri^st, shall 
be sufficient evidence thereof when recorded in the 
offices where this instrument has been reqorded.” 

On December 10, 1928, the Rochester Corporation, 
which executed this deed, transferred property in¬ 
volved to a Delaware corporation known as Hamilton 
Hotel, Inc. And on the same day the Hamiltoh Hotel, 
Inc., transferred the property to the Properties In¬ 
vestment Corporation, another Delaware corporation. 
(R. 149) j 

On the date last aforesaid, the Properties Invest¬ 
ment Corporation executed a general mortgage sub¬ 
ject to the aforementioned deed of trust conveying the 
Hamilton Hotel property to the Union Trustee Com¬ 
pany, a corporation, trustee, to secure an Issue of 
bonds in the principal amount of $1,250,000, jbearing 
interest at 6%%. None of these General Mjortgage 
bonds were sold to the public, however, blit were 
pledged to the Columbia Trustee & Registrar Corpora¬ 
tion, a corporation, as trustee, as part of the collateral 
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to secure an issue of $1,050,000 in principal amount of 
collateral trust 7% coupon bonds, which were sold to 
public. 

On December 13, 1929, the Banking Commissioner 
of Maryland, applied to the Circuit Court of Prince 
Georges County, Md., to appoint a receiver for the 
Southern Maryland Trust Company because of finan¬ 
cial difficulties of that institution, and a receiver was 
appointed. On the same day the doors of the bank 
were closed. (R. 148) 

On March 26, 1930, the receiver of the Southern 
Maryland Trust Company was discharged and the 
bank was turned back to its officers and stockholders 
under a plan approved by both the State Banking 
Commissioner of Maryland, and the Circuit Court of 
Prince Georges County, and on that day it opened its 
doors resumed its general banking business, and has 
ever since been so engaged. (R. 149) 

On May 8, 1930, a suit was filed on the Equity side 
of the Supreme Court of the District of Columbia, en¬ 
titled Properties Investment Corporation, a corpora¬ 
tion, plaintiff, v. The F. H. Smith Company, and others, 
defendants, No. 51379. (R. 81) 

The defendants in that suit were only the F. H. 
Smith Company, G. Bryan Pitts, and the Columbia 
Trustee & Registrar Corporation, a corporation; 
neither Southern Maryland Trust Company, trustee, 
the receiver of said company, nor Samuel J. Henry, 
the successor trustee, was named as a defendant. Nor 
were any of the persons holding and owning bonds 
named as defendants therein, except and unless The 
F. H. Smith Co. and G. Bryan Pitts were bondholders. 
(R. 81 and 108.) 




On April 1, 1930, G. Bryan Pitts filed among the 
Land Records of the District of Columbia, a wjritten 
statement signed by him and purporting to have been 
executed on the 22nd of March, 1930, in which he re- 
cited the inability of the Southern Maryland Trust 
Company to act as trustee under said deed of trust. 
(R. 79-80.) 

On June 18, 1930, G. Bryan Pitts filed among the 
Land Records of the District of Columbia a written 
instrument in which he resigned as successor trustee. 
(R. 82.) 

On July 7, 1930, the Court entered an order ih said 
cause No. 51379, appointing the American Security & 
Trust Company as substitute trustee under saicjl deed 
of trust. (R. 82.) The order, itself, will be foimd in 
the record on pages 74 and 75. 

On Sept. 11, 1930, the American Security &| Trust 
Co. filed among the Land Records of the District ! of Co¬ 
lumbia, a paper in which it undertook to accept the 
trusteeship under the terms of this order of <fulv 7, 
1930. ! 

i 

On February 1,1931, the American Security & Trust 
Co. took over the property and undertook to operate 
and control it as trustee. (Allegations of bill p. 14 of 
Rec; Admissions of American Sec. & Tr. Co. in its 
answer, R. 82.) 

On February 2, 1932, the American Security & 
Trust Co. as substituted trustee, advertised th^ prop¬ 
erty for sale on March 1, 1932; and it was ^old on 
March 1st, 1932, to the defendant Roosevelt Commit¬ 
tee it having been bid in by its assistant secretary, A. 
Laporte, who also acted as agent for the Hamilton 
Hotel corporation; the said property being purchased 
at the price of $529,000, on terms of one-third cash and 
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the balance in one and two years. (R. 16 Allegations 
of bill; R. 84, Admissions in answer of defendant trus¬ 
tee.) 

The advertisement of sale, itself, appears in the 
Record at pages 76 and 77. 

On March 1, 1932, Appellant Wright filed a bill (R. 
2) in which he challenged the following things: 

a—The right of the American Security & Trust Co. 
to advertise the property for sale: 

1. Because it was not the lawful trustee. 

2. Because the order appointing the American 
Security & Trust Company was void. 

3. Because in the suit in which the American 
Security & Trust Co. was appointed, the bond¬ 
holders under the mortgage were not named as 
defendants or given notice of the sale. 

4. That the Southern Marvland Trust Com- 
pany was still the trustee in law under that trust. 

5. If the Southern Maryland Trust Company 
was not trustee, then Samuel J. Henry was. 

6. That there was no valid order removing the 
Southern Maryland Trust Company, or Samuel J. 
Henry, as trustees. 

7. That neither the Southern Maryland Trust 
Co., the Receiver for the Southern Md. Trust Co., 
nor Samuel J. Henry were named as defendants 
in the suit, or served with process, or in any man¬ 
ner brought into Court. 

8. That the terms of the advertisement were 
unreasonable, arbitrary and unjust. 




9. That the property in question is worth $1,- 
200,000 and is earning sufficient to pay th^ operat¬ 
ing cost, interest charges and taxes. (R. 2-8 incl.) 

Notice was given to counsel of a hearing on the ques¬ 
tion as to why an injunction should not issue, and after 
hearing on the 1st of March, 1932, an order was en¬ 
tered denying the motion. (R. 8) 

On March 26th an amended and supplemental bill 
was filed in said cause. (R. 9) On this amended and 
supplemental bill the final decree was entered and is 
the order from which this appeal is prosecuted' In the 
amended and supplemental bill we challenge, first, the 
right of the American Security & Trust Co. !to offer 
this property for sale by reason of the fact tfiat it is 
not the lawful trustee under the deed of trust I; second 

i 

that the bondholders were not named parties to the 
cause; third, that the terms of the advertisement were 
unreasonable and arbitrary; fourth, that the property 
was worth at least $1,200,000 and that the sale for 
$529,000 should not be permitted to stand; fifth, that 
the terms and conditions of sale, and the economic 
conditions existing at the time of the sale were such 
that no one could purchase the property, or bid on the 
property except the bondholders committee \yho held 
a large portion of the bonds, and therefore would not 
be required to advance any cash because therb was a 
sufficient amount in the American Security & Trust 
Company from the earnings of the property to pay off 
the non-depositing bondholders the one-third cash re¬ 
quired by the terms of the sale; sixth, that the property 
earned for the last year of its operation $121,116.92, 
that sum being available for taxes and interest jcharges 
after deducting administrative charges of upwards of 
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$81,000, building improvements, etc. All as shown by 
the report submitted by the American Security & Trust 
Co. which was made Exhibit 8 to the bill. (R. 166) 
The answers being filed, a stipulation was entered 
into covering many of the controverted facts not ad¬ 
mitted by the answers, testimony was taken, and a 
final decree entered on June 31, 1932, dismissing the 
bill and ratifying and confirming the sale. (R. 167-8) 
From this decree this appeal was taken. 


ARGUMENT. 


There are six assignments of error, but for the pur¬ 
pose of convenience we shall discuss the first three, as 
they cover substantially all the legal propositions in 
different forms. 


THE ORDER OF JULY 7, 1930, APPOINTING 
AMERICAN SECURITY & TRUST COMPANY, 
TRUSTEE WAS VOID. 

The record disclosed that a first deed of trust secur¬ 
ing a bond issue of $1,550,000 was placed upon the 
property and improvements, and the bonds sold to the 
public generally throughout this and other countries. 
By the terms of the trust (R. 63) The Southern Mary¬ 
land Trust Company was named as trustee. 

Section 2 of the trust provides, however, thus: 

4 4 In case at any time any trustee or successor in 
trust hereunder shall refuse to act, resign or be 
removed, or otherwise become incapable of acting 
when and tuhile the services of a trustee shall be 
required under any provision hereof, G. Bryan 
Pitts of Washington, D. C., shall be and he is 
hereby appointed, successor trustee in the trust 
hereby created; and in the event of the sickness, 




death, resignation, refusal, disqualification or 
other inability or incapacity of the said (^. Bryan 
Pitts as successor in trust when and whil$ his ser¬ 
vices shall be required under any provision hereof, 
Samuel J. Henry of Chevy Chase, Maryland, shall 
be, and he is hereby appointed second successor in 
the trust hereby created. * * * (Italics ours.) 

The record further shows that on July 7, 1930, an 
order of court was entered in another equity c^use, the 
plaintiff to which was a corporation which purported 
to hold title to the property and the defendants were 
The F. H. Smith Co., G. Bryan Pitts and the Columbia 
Trustee and Registrar Corporation, trustee Under a 
second deed of trust. 

When the equity suit in which the last aforesaid 
order was entered, was instituted, the Southern Mary¬ 
land Trust Company was a going concern. It had not 
resigned as trustee. It was not before the Cqurt. G. 
Bryan Pitts resigned after the suit was instituted, but 
under the terms of the trust Samuel J. Henry Automat¬ 
ically and by force of the deed became the trustee in 
the place and stead of G. Bryan Pitts. 

None of the persons holding the $1,550,000 of bonds 
were named parties, so that an order of the (^ourt is 
entered in an equity case in which the parties in inter¬ 
est were not named in the suit, were not served with 
process, were not before the Court in any foi^m when 
the Court by its order undertakes to deal witljL and in 
fact does sign an order taking from them their prop¬ 
erty rights in this trust, their property interest in the 
subject matter before the court. 

True it is that after this suit was instituted chal¬ 
lenging the propriety and legality of that olrder of 
July 7, 1930, the Southern Maryland Trust Company 
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comes into court by way of an answer and waives any 
right or interest it has in the subject matter. But that 
does not remedy the defects in the decree nor change 
the legal effect of the decree. The law is well settled 
that the Court cannot deal with the property interest 
of an individual without having that individual before 
the court by naming him a party to the suit and then 
by serving him with such process as brings him legally 
before the court. 

We cite the case of— 

Windsor v. McVeigh, 94 U. S. 294. 

The opinion of the Court in that case, delivered by 
Mr. Justice Field, states the question to be determined 
thus: 


“The question for determination is, whether the 
decree of condemnation thus rendered, without al¬ 
lowing the owner of the property to appear in re¬ 
sponse to the monition, interpose his claim for the 
property, and answer the libel, w r as of any validity. 
In other w r ords, the question is, whether the prop¬ 
erty of the plaintiff could be forfeited by the sen¬ 
tence of the court in a judicial proceeding to 'svhich 
he w’as not allowed to appear and make answer 
to the charges against him, upon the allegation of 
which the forfeiture w*as demanded.” 

After discussing the question presented, the Court 
proceeds to determine it thus: 

“The principle stated in this terse language lies 
at the foundation of all well ordered systems of 
jurisprudence. Wherever one is assailed in his 
person or his property, there he may defend, for 



I 


I 

i 


n 

i 

the liability and the right are inseparable. This is 
a principle of natural justice, recognized ab such 
by the common intelligence and conscience of all 
nations. A sentence of a court pronounced Against 
a party without hearing him or giving him an op¬ 
portunity to be heard, is not a judicial determina¬ 
tion of his rights, and is not entitled to Respect 
in any other tribunal. [ 

That there must be notice to a party of some 
kind, actual or constructive, to a valid judgment 
affecting his rights is admitted. Until notice is 
given, the court has no jurisdiction in any ease to 
proceed to judgment, whatever its authority may 
be, by the law of its organization, over the Subject 
matter. But notice is only for the purpose of af¬ 
fording the party an opportunity of being heard 
upon the claim or the charges made; it is ^ sum¬ 
mons to him to appear and speak, if he his any¬ 
thing to say, why the judgment sought should not 
be rendered. A denial to a party, of the benefit of 
a notice would be in effect to denv that he is en- 
titled to notice at all, and the sham and deceptive 
proceeding had better be omitted altogether. It 
would be like saying to a party: appear, and you 
shall be heard; and, when he has appeared, saying: 
your appearance shall not be recognized, and you 
shall not be heard. In the present case, the dis¬ 
trict court not only in effect said this, buf imme¬ 
diately added a decree of condemnation, reciting 
that the default of all persons had been duly en¬ 
tered. It is difficult to speak of a decree tl^us ren¬ 
dered with moderation; it was, in fact, a mere 
arbitrary edict, clothed in the form of a judicial 
sentence. 

The law is, and always has been, that when¬ 
ever notice or citation is required, the party cited 
has the right to appear and be heard; and when 
the latter is denied, the former is ineffectual for 
any purpose.” 

i 

i 


i 


i 
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The Supreme Court of the United States thereafter 
and in 


Iron Cliffs Co. v. Negaunee Iron Co., et al., 197 
U. S. p. 463, 

again considered the question as to a decree affecting 
the rights of an individual or corporation when that 
individual or corporation was not a party to the cause 
in which the decree was entered. Quoting from the 
Court’s language we find thus, p. 472: 

“It is fundamental that no person can be de¬ 
prived of property rights by any decree in a case 
wherein he is not a party. Not being made a party 
to the suit, the rights of the Pioneer Iron Com¬ 
pany cannot be effected in any way by the decision 
of the court.” 

See also the cases of 

Smith v. Woolf oik, 115 U. S. 143. 

Hovey vs. Elliott, 167 U. S. 407. 

Thereafter, and in 1924, the Supreme Court of the 
United States had before it the effect of an order or 
decree entered affecting the rights of persons not 
parties to the the cause in which the order was entered. 
I cite 


Chastleton Corporation v. Sinclair, 264 U. S. p. 
543. 

The question before the Court under consideration 
primarily in that case was the constitutionality of the 
Ball Rent Act. A subordinate question was the effect 
of the order of the Rent Commission on two of the 
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principals who were not parties to the suit m which 
the order was entered, but were affected by thaf order. 
Mr. Justice Holmes in delivering the opinionj of the 
court, in stating that question, uses the following lan¬ 
guage, p. 547: 


i 

“Subordinate ones are that the plaintiff Hahn 
bought the premises on September 25, 922, it 

would seem under foreclosure of a pre-existing 
mortgage or deed of trust, and that he ^nd his 
grantee, the Chastleton Corporation, were stran¬ 
gers to the proceeding before the Rent Compiission 
and not bound by it, but that the tenants liot only 
were relying upon it, but were making it a ground 
for demanding repayment from the corporation of 
rents in excess of the sums fixed bv the commis- 

* i 

sion after March 1, 1922, although the corpora¬ 
tion did not receive them. * * * 

It is objected that the plaintiffs have hn ade¬ 
quate remedy at law by way of appeal. But, apart 
from the fact that it is doubtful whether thp Chas¬ 
tleton Corporation and Hahn were not entjitled to 
treat the order as a nullitv so far as thev w£re con- 
cerned, it is open to equal doubt whether, in a 
proceeding under the law, they could assail its 
validity.’ ’ 


It will be seen therefore that in the case just quoted 
from, the parties complaining in the equity suif before 
the court acquired the property in question after the 
order of the Rent Commission became effective and 
even under those facts, the court as expressed by its 
language through Mr. Justice Holmes, suggest^, if in¬ 
deed does not determine the case to be that tha|t order 
is a nullity in so far as affecting the parties \kho ac¬ 
quired the property after the order, because th^y were 
not parties to the cause when the order was entered. 
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Also see the case of 

Karrick v. Wetmore, 25 Apps. D. C. 415, 

in which Judge Morris said: 

“The right to be heard is a fundamental right 
of every litigant under our system of jurispru¬ 
dence, and under every system of jurisprudence 
worthy of the name, and usually it is not denied, 
even in the lawless codes of the most lawless sav¬ 
ages ; and in the right to be heard the first element 
is that of notice.'’ 

“It is the right of every citizen living in this 
civilized community—indeed a right that will be 
recognized in even savage communities—that no 
man's property rights shall be taken from him, 
nor shall any man's acts be judged by one who has 
condemned him before he is permitted to speak 
in his defense." 

Landram v. Jordan, 25 Apps. D. C. 299. 

Las Oras Co. v. Davis, 35 App. D. C. 372. 

Wilson v. Trenton, 16 Law Rpt. Ann. 200-202. 

Cooper v. Revnolds, 77 U. S. (10th Wallace) 
308-321. 

This court mav find it of interest to examine its lan- 
guage in the case of 

Smith v. Gotwals, et al., Commissioners of the 

District of Columbia, decided by this Court 

* * 

on Xov. 28, 1932, and reported in Wash. Law 
Reporter, vol. LX, page 871. 

The question before the Court was the legality of an 
order of the Supreme Court of the District declining 
to enjoin the collection of the assessment of alleged 
benefits against appellant’s property. On the question 
of notice, this Court said: 




“We have, therefore, a case in which Appellant 
has been charged with benefits to his property by 
reason of the taking in condemnation proceedings 
by the District of certain other property and the 
improvements in connection therewith, but in 
which the order of court confirming the amount of 
the assessments and all the proceedings iiji relation 
thereto were had prior to actual notice to him of 
the pendency of such proceedings, and ip default 
of a provision of the statute specifically requiring 
as a condition precedent that ‘notice of such as¬ 
sessment for benefits shall be given * * * by regis¬ 
tered letter mailed to the last known address of 
the * * * owner of the land so assessed. ’ * * * It 
is, however, insisted by appellees that, in spite 
of the failure of the commissioners to giye the no¬ 
tice required, appellant might, after receipt of 
the tax bill, have applied to the court to reopen 
the cause and permit him to file objections, since 
the cause, though closed as to him, wai still on 
the docket; and further that his failure fo file his 
bill after getting the tax assessment in tihe latter 
part of May, 1930, until nearly a year later was 
laches which destroy the equity of his bill. 

We think both these positions unsound. 

The statute was the chart bv which thd commis- 
sioners were authorized to proceed in taking prop¬ 
erty by condemnation for street purposes, and the 
section to which we referred, the authority for as¬ 
sessing benefits against adjacent property not 
taken. Unless and until its conditions are com¬ 
plied with there is no authority either to take the 
property on the one hand or to assess th$ benefits 
on the other. In terms it requires that hotice to 
the owner of property assessed for benefits shall 
be given by letter sent by registered mail. This 
method was adopted to provide the notice with¬ 
out which the assessment would be invalid. Ad¬ 
mittedly the statute was not complied vjrith, and 
admittedly appellant had no actual notice of the 
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proceeding. He was, therefore, never at any time 
brought into the proceeding, and until he was 
brought in there was no obligation imposed on him 
to take any action in relation thereto, since what¬ 
ever action was taken in so far as his rights are 
concerned was necessarily void. That he might 
have secured a reopening of the case after getting 
the tax bill, and thus notice of the proceeding, is of 
no consequence. There was no obligation on his 
part to inject himself into a case to which he was 
not then a party, or to supply jurisdiction in a 
court where none existed. If there was still op¬ 
portunity for rehearing, it was equally open to ap¬ 
pellees—and the duty, moreover, was theirs rather 
than appellant’s to perfect the pleadings so that 
jurisdiction would exist in the court and its decree 
sought by them have binding effect. 

Nor do we think there is any substance to the 
suggestion of laches. Appellees knew of their 
failure to comply with the statute when in May, 
1930, appellant returned the tax bill unpaid. Their 
attention was then called to the omission to give 
him the statutory notice. If, as they charge, the 
case was then still pending, though concluded as 
to appellant, they had such opportunity as this 
fact afforded to correct the mistake. Instead they 
neither sought to mend their hold nor to have the 
court revise the apportionment of benefits among 
the several other property owners involved, as 
against whom final decrees had not been passed. 
If by reason of this they are injured, the result is 
attributable to them and not to appellant, and they 
may not now complain.” 

Here we have a case where the trustee was not 
named a party to the suit. He was never in court. He 
had no notice. And yet the Court removes him, de¬ 
stroys his property rights and the property rights of 
the holders of the bonds without giving the trustee an 
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opportunity to be heard; without bringing hiija or other 
interested parties into Court. 

It is therefore submitted that the order of the court 
in the case at bar, like the order of the coijirt in the 
case just quoted from, and all proceedings had there¬ 
under, are void, and are of no legal effect; and if void 
and of no legal effect, as effecting the trustee Henry 
then the American Security & Trust Company is not 
a trustee, and if it is not a trustee, it could not sell the 
property. 

THE DEED OF TRUST PERMITS CHANGE OF 
TRUSTEESHIP ONLY UNDER CERTAIN CON¬ 
DITIONS. 

Looking to the record itself, we find that jhe provi¬ 
sions of the trust provide that a substituted trustee 
may be designated at any time any trustee or successor 
shall refuse to act, resign or be removed, or otherwise 
become incapable of acting when and whilk the ser¬ 
vices of a trustee shall be required under any provi- 
tions of the trust —the record show’s nothing required 
to be done by The Southern Maryland Trust Company 
as trustee under the trust when Pitts undertook by his 
declaration to remove it as trustee The refeord does 
not disclose that there was any claim mad0 by Pitts 
that there w~as anything required to be done by a trus¬ 
tee when he filed his declaration in which he undertook 
to substitute himself for The Southern ^Maryland 
Trust Company The record does not disclose that 
there was anything required to be done by t^e trustee 
when the suit was filed to remove Pitts; and there is 
no statement in the decree w T hich undertakes to ap¬ 
point the American Security and Trust Co.| in which 


I 
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it says that—“a condition has arisen which requires 
the action of a trustee under the provisions of Section 
2 of the deed of trust, and the trustee being unable to 
act the Court hereby appoints the American Security 
& Trust Company.’* 

There is not a line in the record to show, nor is there 

a claim of any kind that Samuel J. Henry was not fully 

capable of acting as trustee; and there is not a line in 

the record to indicate his inability or unfitness to act as 

* 

trustee, unless it be that he was then under indictment. 

The Courts have said repeatedly that the fact a man 
is under indictment is no evidence of guilt in any pro¬ 
ceeding in any court. See: 

Jones on Evidence, p. 1866, sec. 1838. 

16 Corpus Juris, p. 540, sec. 1020. 

28 Ruling Case Law, p. 627, sec. 214. 

NO EVIDENCE TO REMOVE HENRY EVEN HAD 

HE BEEN A PARTY. 

Leaving out of consideration the fact of Henry’s 
indictment, there is not a scintilla of evidence that 
Henry did anything, or failed to do anything, that gave 
the Court any basis for removing him, even though he 
had been made a party to the proceeding. 

This Court had before it a similar question in 

Clerks’ Investment Co. v. Sydnor, 19 Apps. 
D. C. 89. 

In its opinion, as found on page 98 of the report, the 
Court said: 

“But a somewhat different question is pre¬ 
sented by the second assignment of error. It is 
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there contended that the trustees chosen by the 
association should not be displaced, and others ap¬ 
pointed to make the sale of the property which 
they are competent and willing to make; ahd in the 
justice of this contention we concur. Thfere is no 
reason whatever assigned for the removal of the 
trustees chosen by the association. They are not 
charged with any wrongdoing or with any failure 
to do their duty, which is to sell the property of 
the association under the superintendence of the 
board of directors. It does not appear tjhat they 
have received any direction from the board to sell; 
and there can be no dereliction on their part until 
there is some such direction given by the board and 
they fail to obey it. On the contrary, they come 
into court and profess that they are rPady and 
willing to make the desired sale under the order 
and direction of the court; and they request to be 
permitted to make such sale, and to bring the 
money into court. * * * 

While in the matter of trusts the execution of 
the trust is the important thing and the agency by 
which it is effected is secondary and relatively un¬ 
important, yet the legal title vested in trustees 
should not be disturbed without some necessity for 
their removal. When they are ready and willing 
to execute the trust and in every way competent 
so to do, and especially when they can execute it 
with less cost than the officers who might be se¬ 
lected for the purpose by the court, it would seem 
to be unjust and unreasonable to discharge them 
summarilv frpm their office.’’ 


Now we have the trustee Henry by his retulrn to the 
rule tendering himself, willing and able to perform the 
duties imposed on him by the terms of the tpust, and 
averring that he has always been ready and filling to 
perform. So that we have the court below doing the 
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very thing that this court said in the Sydnor case, 
supra, should not be done. 

Since the Sydnor case, we have had this court again 
considering the question of the rights of trustees in a 
deed of trust. In 

Jaeger v. O’Donoghue, 55 Apps. D. C. 383, 

this court in determining the question of whether 
specific performance would lie, one of the questions 
between the parties being the refusal to accept a trus¬ 
tee selected by the property owner—the purchaser. 
This court said (see p. 385): 

“Defendant was well within her rights in refus¬ 
ing to accept Heiskell as a trustee. A trust deed 
is a conveyance of real estate intended to be 
pledged in fee simple to one or more trustees; and 
the trustee or trustees hold the property for the 
benefit of the holder of the note, bond, or other 
obligation secured by the deed of trust. The 
grantor, while permitted to retain possession and 
enjoy the profits of the estate, has conveyed to the 
trustee or trustees full power in the event of his 
default to make a sale of the premises and satisfy 
the holder of the deed out of the net proceeds, re¬ 
turning the surplus, if any, to the grantor. The 
trustees, therefore, are primarily the agents of 
the person secured by the deed of trust, and are 
merely intended as such to act in his place in en¬ 
forcing the obligations thereby secured, in the 
event of the default of the grantor, 27 Cyc. 966.’ ’ 




THE RECORD DOES NOT DISCLOSE THAT 
THERE WAS ANY ACT REQUIRED OF THE 
TRUSTEE AT THE TIME OF THE ATTEMPT- 
ED REMOVAL. 

The deed of trust in this case provides thajt the suc¬ 
cessor trustee shall be appointed, etc., “whil je the ser¬ 
vices of the trustee shall be required under any provi¬ 
sions of the trust at a time when he is disqualified from 
performing the act required of him.” (Seb. 2, deed 
of trust, R. 63.) 

That there was no necessity of a new trustee being 
appointed and no act to be performed by j the then 
legal trustee, is borne out by the fact that although 
the order appointing the American Security & Trust 
Co. was dated July 7th, they did not file noticb of their 
purpose of accepting the trust until September, and did 
not actually take over the property as such trustee 
until February of the following year, or sevdn months 
after the order appointing them. 

Need we go further in supporting our position in 
this respect, than to cite the language of tjhis court 
just quoted in the Sydnor case, supra? I quote from 
that case thus: 

“And there can be no dereliction on tjheir part 
until there is some such direction givep by the 
board and they fail to obey it.” 

I 

Here we have no instructions given to the trustee that 
they did not obey; no request that they do anything, 
and no showing that anything was required! of them, 
nor is there any evidence that there was anything re¬ 
quiring the performance of any act on their pdrt, which 
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we submit is necessary under the provisions of the 
trust itself before a new trustee can declare himself 
elected, or before the court could appoint one. 

BONDHOLDERS NOT PARTIES TO CAUSE IN 
WHICH AMERICAN SECURITY & TRUST 
COMPANY WAS NAMED TRUSTEE. 

We have in this case $1,550,000 of bonds sold to a 
great number of persons. At the time this order ap¬ 
pointing the American Security & Trust Co. trustee 
was made, none of these parties were named as parties 
to the cause. They had no opportunity to express 
themselves, or to select the trustee, or to advise the 
court of their wishes as to the selection of a trustee. 
Therefore, it would appear that the order is void for 
failure to comply with the statutory provisions which 
require that the noteholders shall be made parties to 
any suit to remove the trustee or to substitute a trus¬ 
tee. 

Sections 534, 537 and 538 of the Code of Laws of 
the District of Columbia, deal with these questions. 

Section 534 deals with a case in which the surviving 
trustee died prior to the release of the mortgage debt, 
the mortgage debt not being paid and the owner desir¬ 
ing to enforce his rights, petitions the court to have a 
trustee appointed in the place and stead of the deceased 
trustee. 

Section 537 deals with a case where the sole trustee 
died before the release of the mortgage, and the debt 
being paid the owner of the property desired a trustee 
to execute a release and to reconvey the property. 

Section 538 deals with the same subject now under 
discussion in the case before the court, namely, the ap¬ 
pointment of a trustee, “in case of the refusal of any 
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trustee named in a deed of trust to secure a debt to 
accept the trusts thereby created, or of his resignation 
of said trust after accepting the same, which | is here¬ 
by allowed, or of his removal from the District of Co¬ 
lumbia, or of his inability to act, or for any otljer good 
cause shown, * * The section then proceeds to 
define how it shall be done, that is, by petition setting 
forth the appropriate facts and asking for the appoint¬ 
ment of a new trustee in his place, and that a like pro¬ 
ceeding shall be had for the appointment of sqch trus¬ 
tee as in case of death as directed in sections 1534 and 

i 

537. Looking back to sections 534 and 537, | we find 
that it provides in legal substance thus: 

That the proceeding shall be by petition in the Su¬ 
preme Court of the District of Columbia setting forth 
under oath the execution of the mortgage or deed of 
trust, the death of the mortgagee or trustee, the pay¬ 
ment or non-payment of the debt, and any other facts 
necessary to entitle the petitioner to the relief! prayed. 

In such proceeding it shall not be necessary to make 
the heirs or devisees of the deceased mortgagee or 
trustee a party to such proceeding. The court upon 
such petition being filed may lay a rule upon the 
grantor secured by said mortgage or deed of trust, to 
show cause under oath on or before the ten (Jays ex¬ 
clusive of Sundays and legal holidays after the service 
of the rule, why the prayers of the petition should not 
be granted, and if said party cannot be found in said 
District, service of said rule shall be by publication ac¬ 
cording to the practice in equity in said court. 

This court has had before it on one occasion pnly the 
consideration and construction of these sections and 
we refer to that case being: 


i 
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Marshall v. Kraak, 23 Apps. D. C. 129. 

Looking to the record in this case we find that the 
indebtedness was represented by one promissory note 
owned by the petitioner in the cause. The defendants 
in said cause were the owner of the property and the 
two trustees named in the deed of trust. One of the 
trustees appeared and tendered himself ready and will¬ 
ing to perform the duties required of him under the 
deed of trust. Th£ rule to show cause as to the other 
trustee was returned “not to be found”. The petition 
disclosed the fact that this trustee had absconded, had 
left the jurisdiction, and his whereabouts were not 
known. The answers of defendants confirmed that 
fact. In this state of the record the court signed an 
order appointing a trustee in his place and stead. In 
the decision of the Court as found on page 134, this 
court said: 

“In the present case it is admitted that the per¬ 
son whom it is desired to replace as trustee has 
absconded, or at least departed from the jurisdic¬ 
tion, and that his present whereabouts are un¬ 
known. The precise condition, therefore, has 
arisen in which the statute provides for the ap¬ 
pointment of a new trustee in his place. Such ab¬ 
sence had primarily been shown by the failure of 
the marshal to find him for the service of process 
upon him; and the admission of the defendants 
completed the proof of the fact. It is not appar¬ 
ent what purpose could have been subserved by 
publication against such absconding party. * * * 
It would have: added nothing to the proof of ab¬ 
sence from the jurisdiction; and it is the fact of 
absence from the jurisdiction that operates, when 
proved in a court of equity, to devest the title of 
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I 

the trustee, and to authorize that court td appoint 
another person in his place. 7 ’ 

I 

This court in this decision, however, in dealing with 
the question of the party or parties owning the notes, 
bonds, or indebtedness covered by a deed of trfist, said 
at bottom of page 133, 

i 

i 

i 

i 

“In these summary proceedings so little is the 
title of the trustee regarded as compared With the 
substantial interests of the mortgagor add mort¬ 
gagee, or beneficiary, that while there is express 
requirement that when the debtor or creditor, or 
the representatives of either, reside out of the 
jurisdiction, and they are made parties defendant, 
notice by way of publication against theih is re¬ 
quired, there is no such requirement as 'against 
an absent trustee or his representatives. The re¬ 
quirement is that the cotrustee, if any, and the 
parties interested should be served with process; 
but there is no provision for any such process 
against an absent trustee whose place it is desired 
to fill by a new appointment. 7 7 

| 

Now in the case at bar none of the holders qf these 

i 

notes or bonds were made parties, unless indeed the 
Smith Company held some of them, or that Gr.j Bryan 
Pitts held some of them, and as to that the record is 
silent. There was no rule issued against any of them, 
none of them were in court, none of them were given 
an opportunity to appear in court, none of th^m had 
notice of the proceeding. Now how could theiij inter¬ 
est be affected when they, under the terms of th^ trust, 
had certain defined rights and privileges given them; 
and, second, how could their rights be affected when 
this court said in the Jaeger case, supra , that thq trus¬ 
tee was the agent of those bondholders! | 
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We therefore have a case where the court selects an 
agent for the bondholders without giving them an op¬ 
portunity to be heard, without notice to them, and 
without giving them the privilege of exercising the 
rights specifically granted to them under the provi¬ 
sions of the trust securing their obligations. 

Section 3 of the deed of trust (R 63), provides among 
other things: 

“In case at anv time anv Trustee or successor 
in trust hereunder shall refuse to act, resign or be 
removed, etc., a successor or successors may be ap¬ 
pointed by the holders of a majority in amount of 
the bonds then outstanding by an instrument 
signed bv such bondholders and recorded in the of- 
fices where this instrument shall have been re¬ 
corded. But in case no such appointment shall be 
made by the bondholders within ten (10) days 
after the occasion for such appointment has 
arisen, a new* trustee may at any time thereafter 
be selected and appointed by any court of compe¬ 
tent jurisdiction in the premises, upon the appli¬ 
cation of the company or of the holder of any of 
said bonds.” 

Section 1, of the deed of trust (R. 62) provides: 

“Any such trustee may also be removed by an 
instrument in writing signed by the holders of not 
less than tw^o-thirds in amount of the bonds here¬ 
by secured, and then outstanding, and recorded in 
the offices wiiere this instrument has been re¬ 
corded. ” 

Now, we have a deed of trust securing an obligation 
of $1,550,000, represented by 3,568 bonds (R. 22) being 
numbered consecutively from 1 to 3,568, and so far as 
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i 

i 

! 

i 

I 

I 


we know there may have been 3,568 separate and dis¬ 
tinct persons or corporations owning these bonds, and 
yet so far as the record shows there was not a single 
one before the Court as a party plaintiff or defendant 
when this order appointing the American Security & 
Trust Company was made. 

We also have the record just quoted showing that 
the deed of trust gives to these bondholders jthe right 
to select a successor trustee, and the court has no 
power to appoint one until it is shown that the time 
limit set therefor in the trust has expired and that the 
bondholders have not selected a trustee. Thbre could 
not have been any such selection made becapse none 
of the bondholders were parties to the cause. 

We submit therefore that the authorities I cited in 
support of the illegality of the order as to the trustee 
are applicable here in that the court undertook to affect 
the rights of the bondholders who had the rig^it to say 
who should be their trustee, without giving jthem an 
opportunity to be heard, without naming theip parties 
to the suit, by issuing rules against them, by! publish¬ 
ing against them, or by doing any of the things re¬ 
quired by the D. C. Code. 

We submit that this statutory provision hpd to be 
complied with, and the failure of the partiesj to com¬ 
ply with it made the order of the court entered with¬ 
out such compliance void and of no legal effect. 

W 7 e again respectfully refer to the languagte of this 
court in Smith v. Gotwals, et al., Commissioners, su¬ 
pra, wherein this court said: j 

i 

“The statute was the chart by which the com¬ 
missioners were authorized to proceed ip taking 
property by condemnation for street purposes, and 
the section to which we referred, the authority for 


i 

i 

i 

i 
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assessing benefits against adjacent property not 
taken. Unless and until its conditions are com¬ 
plied with there is no authority either to take the 
property on the one hand or to assess the benefits 
on the other.’’ 

We respectfully submit that until the provisions of 
the statute, the sections of the Code above referred to, 
were complied with literally, they could not have a 
valid order substituting trustees. 

We further say that unless it was shown that the 
rights of the bondholders to select their trustee had 
not been exercised by them, the court had no power to 
appoint a trustee for them. 

The plaintiff in the suit to substitute trustees, the 
party who claimed to have title to the property, had no 
interest whatever in the property because the record 
shows that there were over $2,750,000 of incumbrance 
against the property, and the record shows also that 
the property was worth at the present market One 
Million dollars and that the furniture and fixtures were 
worth about three hundred fifty thousand, or a total 
valuation of about $1,350,000, so that the party who 
filed this suit, certainly had no real interest in the prop¬ 
erty. 

The F. H. Smith Company is not shown to have had 
any interest. The only interest the Smith Company 
had in this deed of trust in anv manner, as shown from 
the record, is that it was one of the places designated 
where the holders of the bonds could deposit their cou¬ 
pons and receive payment. 

The trustee named as a defendant in that suit was 
not interested because it was a trustee under a general 
mortgage covering this property and other properties 
alike. 
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Who was interested in this mortgage on tijis prop¬ 
erty? 

(a) The holders of the $1,550,000 of bondsj secured 

under that mortgage. j 

(b) The trustees named in that mortgage. 

TRUSTEE CLAIMS TO REPRESENT ALL BOND¬ 
HOLDERS. 

I 

Section 6 of Article 8 of the deed of trust provides 
that in all actions, suits, or proceedings, or dealings, 
or transactions in any way affecting, or relating to the 
deed of trust, it shall not be necessary to notify any 
bondholder, etc. If this section is to be considered as 
binding upon the bondholders, then even ijnore so 
should the trustee have been made a party to the suit 
and an opportunity given that trustee to represent 
these bondholders. However, that section is contrary 
to other sections of the deed of trust which give the 
bondholders the right to select trustees. 

Be that as it may, however, there can be np provi- 

i 

sion in a trust agreement in the District of Columbia 
contrary to the statute law of the District of Columbia, 
and the statute law of the District of Columbia, the 
several sections of the Code above referred to, define 
how trustees shall be selected and removed^ That 
there cannot be a valid provision in a contract between 
parties contrary to the statute law of the District of 
Columbia has been determined by this Court in| at least 
two cases, namely: 

i 

i 

National Union v. Sawyer, 42 Apps. D.| C. 475. 

Morse v. Brainard, 42 Apps. D. C. 448. 


It would seem, however, immaterial here 
whether that provision was binding upon the j 


as to 
holders 


I 

i 

i 


i 

i 

i 
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of these bonds or not since if not binding upon them, 
they had to be made parties, if binding upon them then 
the trustee had to be named a party. 

THE COURT ERRED IN HOLDING THAT HENRY 
HAD NOTICE OF THE PROCEEDING TO RE¬ 
MOVE HIM. 

The learned trial Justice in his findings of fact in 
this cause (R. 164) par. 18, states thus: 

“ At the time of the hearing of said equity causes 
in June 1930 and before the entry of the order in 
equity cause 51379 under date of July 7,1930, sub¬ 
stituting the American Security & Trust Com¬ 
pany as Trustee, Samuel J. Henry knew that suit 
had been filed to substitute a trustee in place of 
the then existing trustee, and by October 1, 1930, 
Henry knew that said trust company had been 
substituted and had assumed the duties of the 
trusteeship. Soon after February 1, 1931, when 
the Trust Company, as trustee, took possession 
and began operation of the Hamilton Hotel, Henry 
knew of that fact, but, so far as the evidence and 
record in this case discloses, he did not assert any 
right, in his own behalf, to act as trustee under 
said deed of trust, until his answer was filed in this 
cause on or about April 8th, 1932 . 9 9 

There is no evidence in this record to support any 
such finding of fact. The testimony of Henry (R. 180) 
shows that he was never served with any papers in 
this case, that he had no knowledge of any suit, and 
he did not resign or tender his resignation as trustee. 
That about ten days ago (that is ten days before the 
date he testified in this case) in a letter received from 
Mr. Craighill, he was for the first time asked to re¬ 
sign but declined to do so. 
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i 


I 

i 

i 

i 

On cross-examination (R. 181) he said he did not re¬ 
call that he knew of the proceedings for the appoint¬ 
ment of a receiver for the Hamilton Hotel. That there 
were a great number of hearings involving the receiv¬ 
ership and appointments of trustees and he wias pres¬ 
ent at a great many of them. The record discloses that 
he had been served as president of the Southern Mary¬ 
land Trust Company in another equity suit, Nq. 51483, 
which involved the question of the appointment of re¬ 
ceivers for the Hamilton Hotel; but the suit which was 
filed to name the American Security and Trus^; Co. as 
trustee, was another and separate and distinct equity 
suit, being No. 51379. 

Now, there is no evidence upon which the Cofirt could 
base any such a finding of fact, and where there is no 
evidence upon which the court can base such aj finding 
of fact, or not sufficient evidence to base a finding of 
fact, this court will consider and review the Question 
and determine for itself the soundness of such finding. 

We cite: j 

Wessel v. U. S., 49 Fed. (2d) 137. j 

Faunce v. Woods, 55 D. C. Appeals 330.J 

In Equity appeal court will review facts and law on 
the whole record. 

I 

! 

Kaufmann v. Commissioner of Internal Reve¬ 
nue, 44 Fed. (2d) 144. 

j 

In this connection we also call the attention! of the 
Court to the case of 

i 

i 

New York Life Ins. Co. v. Simons, et al., 60 Fed. 
(2d) 30, 32, where it is said: 

i 

I 

i 

i 

i 
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“For an appellate court to hold that a finding 
of fact by a sitting justice in an equity case is 
clearly wrong, it is not necessary that there shall 
be no substantial evidence to support it; but, if it 
clearly appears to the appellate Court that the 
great weight of the evidence is clearly contrary to 
the factual finding of the sitting justice, or the in¬ 
ference of the sitting justice from proven facts is 
unreasonable, then his finding may be disregarded, 
and the appellate court determine the facts from 
the evidence before it, or may draw different con¬ 
clusions from the facts found.” 

In the case of Williams v. Williams, 61 Fed. (2d), 
November 21st Advance Sheets, Fed. Rep. 2nd Series, 
beginning at page 257, the Court says on page 262: 

“* * * On the question of the mental capacity or 
incapacity of Thomas during this period, the mas¬ 
ter and the District Court are not fully in accord. 
The finding of the District Court on this issue is 
presumably correct, but it may be successfully as¬ 
sailed if the court went against the clear weight of 
the evidence. Uihlein v. Gen. Electric Co. (C. C. 
A.) 47 F. (2d) 997, 1002, and cases there cited. 
We have accordingly, examined all of the evidence 
in the record bearing upon this question. * * * 
“After an examination of the entire record, we 
conclude that the clear weight of the evidence sup¬ 
ports the conclusion of the master on this issue of 
fact, and that, accordingly, the finding of the Dis¬ 
trict Court on this issue is against the clear weight 
of such evidence.” 

PROPERTY SOLD AT AN UNCONSCIONABLE 

PRICE. 

In the bill in this cause plaintiff alleges that the 
property was worth at least $1,250,000. There being 



no admissions in the answer of the American Secur¬ 
ity & Trust Co., it became necessary to take testimony 
on this point, and the record discloses the testimony 
taken on this point to be thus: 

The property was built by the II. P. Whitfcy Com¬ 
pany and Frank B. Essex (R. 173) testified to the num¬ 
ber of cubic feet and the cost, which shows the esti¬ 
mated cost of the building- and equipment at $794,602. 
It shows that it would cost today at the present low 
prices, without furniture and equipment, $51j3,000 to 
build. (R. 174) The furniture in the building cost 
$376,000. (R, 175) j 

The land, as shown from the testimony of! George 
Calvert Bowie (no attempt made to refute thejcorrect¬ 
ness of it) is $30 a foot, or $448,350. (R. 176) Bowie 
fixes the valuation of the building itself as of tpday, at 
$1,000,000, and the land at $448,350, or a fotal of 
$1,448,350, to which sum we add the furniture and 
equipment of $376,000, or a total of $1,824,350. If we 
deduct depreciation of the furniture, which wfould be 
fair, of 50 per cent, we would have a present valuation 
of this property of $1,656,350. 

Now this building worth this sum of money is al¬ 
lowed to be sold for $529,000. But that is |not all. 
There is practically $100,000 in the American Security 
& Trust Co. to the credit of this fund which wbnt with 
the building, and, therefore, the Roosevelt Coinmittee 
when it purchased this building, instead of! paying 
$529,000, actually paid $529,000 less $96,019.15j (R. 78) 
(the cash on hand on the 28th day of February, 1931), 
so that the trustees actually paid for a building, shown 
by the undisputed evidence in this case to bb worth 
today $1,656,350, for the sum of $432,980.85, ojr a sum 
less than 25 per cent of its actual value today. And 
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this when this property is earning in these depressed 
times a reasonable return on the total amount of the 
first trust. For the record shows from Exhibit A (R. 
176) which exhibit was made up by the accountants 
for the American Security & Trust Co. that for the 
year ending January 31, 1932, this property earned, 
over all operating charges, including a large general 
and administrative fee, depreciation, amortization 
charges, etc., a sum of $121,116.92; or ten per cent on 
$1,211,169. 

I take it that if this was a public utilities and was 
regulated by a commission created by law for such 
purpose, that they would consider this on the basis of 
six per cent return, and if so the income would make a 
6 per cent return on approximately $2,000,000. 

Will an equity court permit such a condition as this 
to be stamped with its approval- 

Should an equity court require these non-depositing 
bondholders to lose eighty cents out of every dollar 
invested by them in these first mortgage bonds? 

We believe not. 

There is another and very substantial reason, how¬ 
ever, why it should not stand. The record shows a re¬ 
markable situation, and, indeed, quite an interesting 
one, as showing the effect of the present economic de¬ 
pression. The testimony of Mr. Bowie, which we sub¬ 
mit must have been accepted by the defendants or 
they would have challenged it by testimony (appear¬ 
ing in the record at pp. 175-8) shows the following con¬ 
dition, he testified thus: 

He values the building, exclusive of furniture at one 
million dollars, which he regards as a sound value, tak¬ 
ing into consideration its location and its possibility of 
earning power, but he does not mean to refer to market 



value as he thinks there is no market value today. 
* * * Witness does not believe that the HamiltonjHotel 
“would sell today except at a very great sacrifice.” 
He cannot answer as to what is the present fair mar¬ 
ket value of the property, unless you strike from the 
inquiry the word “market” because that presup¬ 
poses a sale, and he would prefer for his reply to be 
referred to fair sound value of the building today. It 
is pretty nearly true that there is no market value at 
present. If you forced a sale of that building you 
probably could not get more than sixty to seventy per 


cent of its minimum sound value, and the witness is 


taking $1,000,000 as the minimum sound value. 


The 


witness on page 177, in discussing the possibility of 
borrowing on such properties said: 


“The average lending source would probably go 
to 40 or 50 per cent of the fair sound value.| It is 
almost impossible today to secure a loan of one 
half million dollars; Insurance companies, Trust 
companies, Savings banks and Mortgage Rouses 
would ordinarily offer to make a fifty per cent 
loan on a hotel, but they are not making such loans 
today. If the Hamilton Hotel were put on the 
market today witness does not believe you could 
secure a purchaser unless at a tremendous isacri- 
fice and witness does not think you could find a 
purchaser at $1,000,000. 

That only very small loans are available today 
and that loans for three or four hundred thousand 
dollars are impossible to get. The situation is the 
same with trust companies; if the property were 
offered for sale today for one-third cash arid the 
balance in one and two years, it might be possible 
to find a financial institution or business house 
able to finance it, but witness doubts if they jvnuld 
be willing to do so.” 
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Would it be equitable under conditions existing as 
the record shows undisputed and undenied, indeed, by 
silence of the opponents acquiesced in by them, to per¬ 
mit this property, admitted by all to be worth $1,- 
250,000, to be sold for something over $400,000? And 
that in the face of the fact that it is earning six per 
cent interest net on two million dollars, or thereabouts? 

We think the language in Ruling Case Law, vol. 27, 
p. 211, par. 12 in discussing Usury and the methods 
sought to avoid it, in that they say: 

“The cupidity of lenders and the willingness of 

borrowers to concede whatever mav be demanded 

* 

or to promise whatever may be exacted in order 
to obtain temporary relief from financial embar¬ 
rassment, as would naturally be expected, have re¬ 
sulted in a great variety of devices to evade the 
usurv laws, * * *” 

is interesting in the present situation when we must 
cite the application of the record in this case to be that 
thus—the financial depression and the inability of the 
many note holders to protect themselves against a sale 
of a large property prompted the Roosevelt Committee 
to take advantage of that condition and to exact, re¬ 
ceive and pocket the “pound of flesh” which Shylock 
asked for. 

PLAINTIFF OWNING ONLY A SMALL BOND. 

The record tells us that the original plaintiff, Wright, 
owned and held only one bond for $500 of the $1,550,000 
of bonds, and the Roosevelt Committee are taking the 
position that we should not be considered as against 
that committee because we have such a small holding. 
It will be found, however, that the bill was filed on 



behalf of the plaintiff and others who might wish to 
join, and it would seem that the amount of his holdings 
has nothing to do with the legal question involved. He 
does own a bond. He has a right to file the suit, and 
he is entitled to the same consideration as if he owned a 
much larger block. He is filing for the protection of 
those who cannot protect themselves. He is asking 
that the court do equity. He asks that the Court pro¬ 
tect the security of the hundreds of bondholders in¬ 
volved in this case, and he asks the Court to prevent 
anyone from taking advantage of them or from en¬ 
joying the benefits of their security to their pjrivation 
and detriment. 


LACHES. 

i 

i 

The defendant trustee in its answer (R. |82) at¬ 
tempts to avoid the illegal action of the Cburt by 
averring that the plaintiff is guilty of laches ip failing 
to institute the suit in question prior to March !l, 1932. 
Defendant Trust Company in its answer claims its au¬ 
thority to act as trustee under the order of the Court 
of July 7, 1930. It admits in its answer that! it was 
not until the lltli of September, 1930, that it |filed in 
the Recorder’s Office its acceptance of the trusteeship. 
It admits that it was not until February 1,1931^ that it 
took over the property to operate it. It seems to sup¬ 
port its claim of laches upon the principle that because 
on June 15, 1931, the plaintiff cashed a coupop on his 
bond covering an interest period at the American Se¬ 
curity & Trust Company after notice by mail to him 
by it of its purpose to pay the same. (R. 81) 

It will be noticed that in its answer it does nqt claim 
that the advertisement or notice to the plaintiff! was as 
trustee under the trust, it simply says, “Further an- 
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swering the allegations of the bill concerning plain¬ 
tiff’s knowledge of said proceeding in which the de¬ 
fendant was substituted as trustee, this defendant 
avers that on or about June 15, 1931, pursuant to no¬ 
tice given by this defendant by mail and by public ad¬ 
vertisement in the newspapers, the plaintiff presented 
for payment and accepted payment from this defen¬ 
dant as trustee of interest due July 6, 1930.” (R. 81.) 

Now the part of the testimony stipulated on this 
point, (R. 149) states that the plaintiff received from 
the American Security & Trust Co. on the 15th day of 
June, 1931, payment of interest due July 6, 1930, on a 
coupon which he presented. 

These facts are not sufficient to charge plaintiff with 
laches. There is no evidence showing that the posi¬ 
tion of the parties is in any wise changed from July 
6, 1931, until March 1, 1932, when the suit was filed. 
And there is no evidence to show indeed the plaintiff 
solemnly asserts that he had no knowledge of the cir¬ 
cumstances of any such appointment until he actually 
employed counsel and there has been no change in the 
status of the parties between the date of knowledge 
and the date of the filing of the suit. 

There is no claim that the parties would be injured 
thereby or that their interest had been in any wise 
changed. On the other hand, Henry, the trustee, is 
shown to have had no knowledge of the conditions 
until he was served with process by me as counsel for 
the plaintiff in this cause and that then for the first 
time the American Security & Trust Company, through 
its counsel, sought to obtain a release from him, or a 
resignation as trustee, which he declined to give, and 
he declined to resign. 
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As we understand the law, before one can be changed 
with laches, there must be some material changb be¬ 
tween the position of the parties by reason of the fail¬ 
ure of the party to be charged with laches from acting 
when he should have acted. Indeed, it is respectfully 
and earnestly submitted that to wait from July 6, until 
March 1st of the following year to file a suit after 
notice is not sufficient to raise the bar of laches under 
any reasonable circumstances, and that no bar of laches 
could be raised against one for delaying that length 
of time unless it can be shown that his failure tb act 
prejudiced the parties and placed them in a position 
where not to enforce the rule would cause irreparable 
harm and damage to the party complained against. 

i 

i 

LACHES IN EQUITY. 

Mere lapse of time is not sufficient in Equity tb bar 
a remedy, as no loss is occasioned by the lapse of |ime. 

The Des Moines Terminal Co. vs. Des Moines 
Union Railway Company, 52 Federal (2nd) 
616. ! 

Window Glass Machine Co. vs. Pittsburgh Iflate 
Glass Co., 46 Federal (2nd) 484. 

Detroit Trust Companv vs. Dunitz, 59 Federal 
(2nd) 905. 

Triplex Safety Glass Co. of North America vs. 
Colb, 53 Federal (2nd) 1062. 

0 

Laches is inexcusable delay in asserting rights, j See 

Des Moines Terminal Co. vs. Des Moines Union 
Railway Co., 52 Federal (2nd) 616, 

i 

in which certiorari was denied, 285 U. S. 537. 

In our Court of Appeals as recently as the case of 
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Holman vs. Ryan, 61 D. C. Appeals, page 10; 

also reported 
56 Federal (2nd) 307, 

Judge Robb said: 

“It is a familiar rule that the period of delay or 
neglect necessary to constitute laches varies with 
the peculiar circumstances of each case and unlike 
the statute of limitations is not subject to an arbi¬ 
trary rule.” 

“ * * * Laches is not like limitations, a mere mat¬ 
ter of time, but principally a question of the in¬ 
equity of permitting the claim to be enforced—an 
inequity founded upon some change in the condi¬ 
tion or relations of the property of the parties.” 

Galliher vs. Cadwell, 145 U. S. 368. 

Note too Felix vs. Patrick, 145 U. S. 317 reading 
from page 319: 

“The objection of laches is not tenable to defeat 

an equity cause, where there has been no material 

change in defendant’s position, or in the subject 

matter of the action, caused by plaintiff’s delay; 

or where the plaintiff had been ignorant of his 

rights, or, though apprehensive of them, there was 

such an obscuritv in the transaction that it was 

•> 

difficult to gain the facts upon which to maintain 
the action. Blennerhassett vs. Day, 2 Ball & B. 
104; Murray vs. Palmer, 2 Sch. & Lef. 487; Platt 
vs. Platt, 58 N. Y. 646, aff’g 2 Thomp. & C. 25. 

Mere delay in bringing an action to set aside a 
judgment and sale in foreclosure, not exceeding 
the time limited by the statute, and where defen¬ 
dant is not prejudiced, will not bar relief. McMur- 
ray vs. McMurray, 66 N. Y. 175.” 


The language of this Court in Smith v. Gotwals, 
et al., Commissioners, supra, on the question |of laches 
would seem to be decisive of the question h^re, since 
in that case the Court in dealing with that question 
said: 


give him 
the case 


“ Nor do we think there is any substaiice to the 
suggestion of laches. Appellees knew of their fail¬ 
ure to comply with the statute when in May, 1930, 
appellant returned the tax bill unpaid. Their at¬ 
tention was then called to the omission to 
the statutory notice. If, as they charge, 
was then still pending, though concluded as to 
appellant, they had such opportunity as | this fact 
afforded to correct the mistake. Instead they 
neither sought to mend their hold nor to | have the 
court revise the apportionment of benefits among 
the several other property owners involved, as 
against whom final decrees had not beeh passed. 
If by reason of this they are injured, the result is 
attributable to them and not to appellant, and 
they may not now complain.” 


i 

In the case at bar every opportunity was £iven ap¬ 
pellees after they discovered their failure tp comply 
with the law to have corrected the mistake vfhen they 
found it,—when their attention was called td it,—and 


failing to do it, they certainly cannot now 
of any injury which may be done them as a 


complain 
result of 


this action. 

The same question was before this court on a prior 
decision in 

i 

Bradley v. Davidson, 47 Apps. D. C. 266. 

In considering the question of laches, as found on page 
283 of that volume, the Court said: 







42 


“Nor do we find any greater merit in the de¬ 
fendants’ contention that plaintiff was guilty of 
laches. It is a familiar rule that the period of 
delay or neglect necessary to constitute laches 
varies with the peculiar circumstances of each 
case, and, unlike the Statute of Limitations, is not 
subject to an arbitrary rule. ‘It is an equitable 
defense, controlled by equitable considerations, 
and the lapse of time must be so great, and the 
relations of the defendant to the rights such, that 
it would be inequitable to permit the plaintiff to 
now assert them.’ 99 

It is very respectfully submitted that the lower 
Court committed error in denying the relief and dis¬ 
missing the bill, and that that error should be cor¬ 
rected and the case reversed. 

W. Gwynn Gardiner, 
Attorney for George Wright . 

Joseph T. Sherier, 
Attorney for Samuel J . Henry 


t 
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George Wright and Samuel J. Henry, Appellants, 
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G. Bryan Pitts, et al., Appellees. 


BRIEF OF APPELLEES, GEORGE E. ROOSEVELT, 
B. L. ALLEN, AND JAMES L. MALCOLM, 
MEMBERS OF TEE ROOSEVELT COMMIT¬ 
TEE; ALPHONSE A. LAPORTE; AND HAMIL¬ 
TON HOTEL CORPORATION. 


STATEMENT OF FACTS. 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia, entered in the above 
entitled cause, ratifying and confirming the safe of the 
Hamilton Hotel property by American Security and 
Trust Company, as Trustee, at public auction, and dis¬ 
missing a bill of complaint, as amended and supple¬ 
mented, filed by George Wright, one of the appellants 
herein, in which he sought to have the above mentioned 


i 


i 
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sale set aside (R. 167). The principal claims upon 
which the appellants sought to have the sale set aside 
below were, first, that American Security and Trust 
Company allegedly had no right to sell the property 
in question because an order of the Supreme Court of 
the District of Columbia, dated July 7, 1930, and en¬ 
tered in Equity Cause No. 51,379, appointing it Trus¬ 
tee of the property allegedly is void; and second, that 
the price obtained by the sale of the property at pub¬ 
lic auction allegedly was inadequate. 

Wright is the owner of one five hundred dollar bond, 
or three one-hundredths of one per cent of an out¬ 
standing issue of $1,550,000 of bonds secured by a 
Deed of Trust on the Hamilton Hotel property (R. 
148, 150). The Roosevelt Committee, appellees here¬ 
in, represent the holders of $1,302,700, or eighty-four 
per cent of the bonds (R. 148). Wright for the first 
time objected to the appointment of American Secur¬ 
ity and Trust Company on the day of the sale, March 
1, 1932, when, in this collateral proceeding, he asked 
the Court to declare illegal and void the order of July 
7, 1930, appointing American Security and Trust 
Company, Trustee (R. 7). Samuel J. Henry, the other 
appellant herein, made no objection to the appoint¬ 
ment of American Security and Trust Company or to 
the sale of the property until after the property had 
been sold. 

On July 6, 1927, by an instrument, hereinafter 
termed the “Deed of Trust”, The Rochester Corpora¬ 
tion, a Delaware corporation, deeded the property lo¬ 
cated at the Northeast corner of Fourteenth and K 
Streets, N. W., in the District of Columbia, commonly 
known as the “Hamilton Hotel”, in trust, to The 
Southern Maryland Trust Company, a Maryland bank- 
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ing corporation, to secure an issue of $1,550,000 in prin¬ 
cipal amount of First Mortgage 6*4% Coupon Bonds, 
in bearer form, the obligations of said The Rochester 
Corporation (R. 19). Samuel J. Henry at that time 
was President of The F. H. Smith Company,! the Cor¬ 
poration which sold the bonds secured by the Deed of 
Trust, and President of The Southern Maryland Trust 
Company, the Trustee named in the Deed of Trust (R. 
186). 

The Deed of Trust contains a provision thpt in the 
event that the Trustee should at any time “refuse to 
act, resign, or be removed, or otherwise become in¬ 
capable of acting when and while the services of a 
Trustee shall be required under any provisions here¬ 
of,” G. Bryan Pitts (then Chairman of the ^oard of 
Directors of The F. H. Smith Company) “jshall be, 
and he is hereby appointed, successor trustee in the 
trust hereby created” (R. 63). A similar provision 
followed, naming the appellant Samuel J. Hepry (then 
President of The F. H. Smith Company) second Suc¬ 
cessor Trustee in the event of the sickness, d4ath, res- 

i 

ignation, refusal, disqualification, or other inability or 
incapacity of G. Bryan Pitts to act as Successor Trus¬ 
tee. The same section of the Deed of Trusi further 
provided that the “recital by any successor in trust in 
any instrument executed by him in his official capacity 
* * * of the absence, sickness, death, resignation, re¬ 
fusal, disqualification or other inability to a<ft of the 
original Trustee, or successor in trust, shall be suf¬ 
ficient evidence thereof when recorded in the offices 
where this instrument has been recorded.” (R. 63) 

On December 10, 1928, The Rochester Corporation, 
the original Mortgagor under the Deed of Tru^t, trans¬ 
ferred the Hamilton Hotel property to another Dela- 


! 
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ware corporation known as Hamilton Hotel, Inc., 
which, on the same day, conveyed it to Properties In¬ 
vestment Corporation, a Delaware corporation (R. 
149). On the same day Properties Investment Cor¬ 
poration executed a general mortgage subject to the 
Deed of Trust here in question, securing an issue of 
$1,250,000 in principal amount of General Mortgage 
Bonds. None of these Bonds was sold, but all were 
immediately pledged to Columbia Trustee and Reg¬ 
istrar Corporation, Trustee, as part of the collateral 
securing an issue of $1,050,000 in principal amount of 
7 per cent Collateral Trust Bonds (E. 149). 

On December 13,1929, George W. Page, State Bank¬ 
ing Commissioner of Maryland, upon his own applica¬ 
tion, was appointed Receiver of The Southern Mary¬ 
land Trust Company, the original Trustee named in 
the Deed of Trust secured by the Hamilton Hotel (R. 
148). He immediately closed the doors of The South¬ 
ern Maryland Trust Company and sought to liquidate 
that institution (R. 148). From December 13,1929, to 
March 26, 1930, The Southern Maryland Trust Com¬ 
pany did no business (R. 149). On the latter date a 
Trust Company, known as Southern Maryland Trust 
Company, was formed by reorganization of The South¬ 
ern Maryland Trust Company through reduction of 
its capital stock from $200,000 to $150,000, pursuant to 
a plan formulated with the approval of the State Bank¬ 
ing Commissioner of Maryland and the Circuit Court 
of Prince Georges County, Maryland, and began to 
carry on a general banking business (R. 149, 71, 98). 

On March 22, 1930, G. Bryan Pitts, the Successor 
Trustee named in the Deed of Trust, executed an in¬ 
strument in which he recited the inability of The South¬ 
ern Maryland Trust Company to act as Trustee under 
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the Deed of Trust securing the First Mortgage on the 
Hamilton Hotel, and this instrument was recorded on 
April 1, 1930, in the office of the Recorder of Deeds of 
the District of Columbia (R. 149). I 

On May 8, 1930, Properties Investment Corporation, 
holder of title to the Hamilton Hotel property in suc¬ 
cession to The Rochester Corporation, the original 
Mortgagor under the Deed of Trust, filed d bill in 
equity in the Supreme Court of the District of Colum¬ 
bia, being Equity Cause No. 51,379, naming a^ defen¬ 
dants The F. H. Smith Company, G. Bryan Pitts, Suc¬ 
cessor Trustee under the Deed of Trust, and Columbia 
Trustee and Registrar Corporation, Trustee under the 
Collateral Trust Indenture, and seeking the appoint* 
ment of new trustees under each instrument (|R. 179). 

On June 2, 1930, another suit, Equity Cause No. 
51,483, was filed on the Equity side of the Supreme 
Court of the District of Columbia by a Bondholders 9 
Protective Committee, hereinafter termed the “Miller 
Committee’’ to distinguish it from the appelle^ Roose¬ 
velt Committee herein (R. 103). The purpose of this 
suit, among others, was to obtain the appointment of 
a new Trustee under the Deed of Trust and a 'receiver 
for the Hamilton Hotel property (R. 103-104). j Samuel 
J. Henry was named as a defendant in this cause and 
was served personally (R. 179). 

On June 18, 1930, G. Bryan Pitts filed an instrument 
among the land records of the District of Colombia, in 
which he undertook to resign as Successor Trustee un¬ 
der the Deed of Trust (R. 150). j 

Equity Causes Nos. 51,379 and 51,483 weife heard 
together by Chief Justice Wheat in June, 1930 (R. 
179). Samuel J. Henry was represented by his attor¬ 
ney at this hearing (R. 179). The Roosevelt Commit- 


i 
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tee, one of the appellees herein, intervened by permis¬ 
sion as a party defendant in Equity Cause No. 51,483 
and at the hearing opposed the appointment of a re¬ 
ceiver, urging instead the appointment of a new Trus¬ 
tee under the Deed of Trust (R. 104). 

On June 28, 1930, Chief Justice Wheat filed a mem¬ 
orandum in Equity Cause No. 51,4S3, in which he re¬ 
ferred to a memorandum opinion which he filed in 
Equity Cause No. 51,418 on the same day (R. 164), 
which latter Cause involved the request for the ap¬ 
pointment of a receiver for the New Amsterdam Apart¬ 
ments, and had been heard simultaneously with Equity 
Causes Nos. 51,379 and 51,483, involving the Hamilton 
Hotel property (R. 163). In this memorandum the 
Court said: “In my opinion, the appointment of a new 
trustee, whose competency, impartiality and integrity 
are beyond question, makes it unnecessary and inad¬ 
visable to appoint a receiver.” (R. 167) 

On July 7, 1930, Chief Justice Wheat signed two or¬ 
ders : one in Equity Cause No. 51,379 appointing Amer¬ 
ican Security and Trust Company Substituted Trus¬ 
tee and Registrar under the Deed of Trust in place 
of G. Bryan Pitts; and the other in Equity Cause No. 
51,483 denying the application for the appointment of 
a receiver (R. 104). The first of these two orders is 
the order which appellants herein claim to be void and 
to have vested no title in American Security and Trust 
Company as Trustee under the Deed of Trust. 

American Security and Trust Company, shortly after 
the date of its appointment, began to perform the 
duties of Trustee by calling upon the former Trustee, 
G. Bryan Pitts, and The F. H. Smith Company for an 
accounting under the Deed of Trust, investigating the 
insurance in force upon the Hamilton Hotel, and mak- 
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ing demands on Properties Investment Corporation 
for interest and amortization payments, which de¬ 
mands were in part complied with by Properties In¬ 
vestment Corporation (R. 150, 82). On September 15, 
1930, American Security and Trust Company filed in 
the office of the Recorder of Deeds of the District of 
Columbia an instrument formally accepting the trust 
imposed by the aforesaid order dated July 7,j 1930 (R. 
150). The defaults under the Deed of Tru$t having 
continued, on February 1,1931, American Security and 
Trust Company, as Substituted Trustee, took over the 
actual management of the Hamilton Hotel | property 
and from that day forward has operated the (property 
under the provisions of the Deed of Trust (Rj 150, 83). 

On June 15, 1931, pursuant to notice givep by mail 
and public advertisement by American Security and 
Trust Company, Wright, one of the appellants herein, 
presented for payment a coupon for interest,due July 
6,1930, on his Hamilton Hotel bond, and accepted pay¬ 
ment thereof from American Security and Ti^ust Com¬ 
pany, as Trustee (R. 81, 149). At about this time 
Wright was making frequent personal calls! upon an 
officer of American Security and Trust Company, as 
well as frequent calls at the office maintained by the 
Roosevelt Committee in Washington, at which times 
he discussed the Hamilton Hotel bond which he held 
(R. 150). Wright was aware on June 15, 1931, that 
American Security and Trust Company was acting as 
Trustee under the Deed of Trust (R. 149). ! 

On or about January 22, 1932, the Roosevelt Com¬ 
mittee served a written notice upon American! Security 
and Trust Company to cause the property to he sold at 
public auction, the Committee at that time being the 
holder of $1,051,700 in principal amount of bonds se- 
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cured by the Deed of Trust (R. 150). This request was 
made pursuant to Section 1 of Article Seven of the 
Deed of Trust (R. 51), which provides that in the 
event of default in the payment of principal and inter¬ 
est, the “Trustee * * * upon the written request of 
the holders of not less than twenty-five per centum 
(25%)” of the bonds secured by the Deed of Trust, 
“shall (a) cause the property * * * to be sold at 
public auction in the District of Columbia * * * 

having first given notice of the time, place and terms 
of sale by publication three times each week in two 
daily newspapers published in the District of Colum¬ 
bia * * * f or a £ least two successive weeks next 

prior to such sale.” At the time this request to sell 
the property was made, defaults as of December 31, 
1931, in the total amount of $223,625, existed under the 
Deed of Trust (R. 152). On February 2, 5, 8, 11, 16, 
18, 20, 23, 25, 27, and 29, and on March 1, 1932, Amer¬ 
ican Security and Trust Company inserted an adver¬ 
tisement in the Evening Star and the Washington Post, 
two newspapers of general circulation published in the 
District of Columbia, offering the Hamilton Hotel 
property for sale at public auction at 4:00 P. M. on 
March 1, 1932 (R. 151). This advertisement appeared 
in the pages of both newspapers in which trustees’ 
sales are customarily advertised (R. 151), and stated 
that the Hamilton Hotel property would be offered for 
sale upon terms of one-third of the purchase price in 
cash and the balance in two equal installments, pay¬ 
able one and two years from the date of sale, respec¬ 
tively, to be secured by a first deed of trust on the 
property, or all cash, at the option of the purchaser 
(R. 76). 
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On March 1, 1932, the day of the sale, the appellant 
Wright, the holder of one five hundred dollar bond 
secured by the Deed of Trust here in question, filed his 
original petition in this cause, praying that American 
Security and Trust Company be enjoined and re¬ 
strained from offering the Hamilton Hotel property 
for sale; that the appointment of American Security 
and Trust Company as Trustee under the Deed of 
Trust herein be declared illegal and void; and that 
American Security and Trust Company be appointed 
receiver to take over, hold, operate, and maikage the 
property (R. 7). Wright’s attorney gave thfe defen¬ 
dants notice on the morning of March 1 that He would 
make a motion, at two o ’clock that afternoon, t p obtain 
an order restraining the sale (R. 8). The Coijirt, hav¬ 
ing heard argument on the motion, denied it| (R. 8), 
and the sale was held at 4:00 P. M. the same day (R. 
151). | 

There were two entirely independent qualified bid¬ 
ders at the sale, James O’Donnell and Hamilton Hotel 
Corporation, a corporation organized by the Roosevelt 
Committee for the purpose of acquiring the property 
on behalf of holders of $1,302,700 of bonds secured by 
the Deed of Trust, who had at that time deposited their 
bonds with the Committee (R. 151, 148). The first 
bid was made by Alphonse A. Laporte, Assistant Sec¬ 
retary of the Roosevelt Committee, who announced that 
he was bidding on behalf of Hamilton Hotel Corpora¬ 
tion (R. 151). Thereafter James O’Donnell and La¬ 
porte made alternate bids for the property untU it was 
finally knocked down to Hamilton Hotel 
for $529,000, the highest bid received (R. 

On March 26,1932, plaintiff Wright filed an amended 
and supplemental bill in the Court below, in \^hich he 


i 
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Corporation 
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again prayed that the order of July 7,1930, appointing 
American Security and Trust Company as Substituted 
Trustee, be declared illegal and void (R. 18). He also 
prayed that the sale of the property on March 1, 1932, 
be set aside as being void, contrary to law and good 
equity. 

On April 11, 1932, the appellant Samuel J. Henry 
entered into this situation for the first time when he 
filed an answer in this Cause, in which, among other 
things, he requested the Court to vacate the order of 
July 7, 1930, appointing American Security and Trust 
Company as Substituted Trustee, to permit him to 
make the sale of the property under the direction of 
the Court, and to allow him reasonable compensation 
for his services as Trustee (R. 96). However, Henry 
admitted at the hearing that he had performed no 
such services (R. 185). 

On April 29, 1932, all the parties except G. Bryan 
Pitts and The F. H. Smith Company having filed an¬ 
swers to the amended and supplemental bill, and the 
trial court having found that Pitts and The F. H. 
Smith Company were not necessary parties (R. 158), 
the Cause was tried by the Supreme Court of the Dis¬ 
trict of Columbia (R. 172). After filing its findings of 
fact and conclusions of law, the Court, on June 21, 
1932, entered a final decree ratifying and confirming 
the sale of the Hamilton Hotel property by American 
Security and Trust Company and dismissing the bill 
of complaint, as amended and supplemented, filed by 
the plaintiff (R. 167). From this decree the present 
appeal was taken. 
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POINTS AT ISSUE. 

The appellants contend that the sale of the Hamilton 
Hotel property on March 1,1932, by American Security 
and Trust Company, Successor Trustee under the Deed 
of Trust, to the representative of the Roosevelt Bond¬ 
holders’ Committee should be set aside on thte follow- 

i 

ing principal grounds: 

First, that American Security and Trust Company 
had no right to sell the property because the 'order of 
July 7, 1930, entered in Equity Cause Xo. 51,379, ap¬ 
pointing it Successor Trustee under the Deed jof Trust 
was void because no notice of the proceeding was given 
to the bondholders and because Southern Maryland 
Trust Company and Samuel J. Henry were not joined 
as parties; 

Second, that the property was sold at an inadequate 
price and during a financial depression. 

The appellees respectfully submit to the Coiirt: 

I. That the order of July 7, 1930, appointing Amer¬ 

ican Security and Trust Company Substituted Trus¬ 
tee under the Deed of Trust in Equity Cause No. 51,379 
was valid. j 

II. That the sale of the Hamilton Hotel property at 

public auction by the Trustee to the highest bidder, 
Hamilton Hotel Corporation, on March 1, 1932, was 
• valid and should not be set aside. ! 

III. That the appellants are barred by laclies from 
making complaint regarding the appointment qf Amer¬ 
ican Security and Trust Company as Substituted Trus¬ 
tee. 

IV. That a Court of Equity should not afford its 
remedies to the appellants because of the nature of 
their interests and because nothing would be gained by 
granting them the relief asked. 


! 
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ARGUMENT. 

POINT I. 

The Order of July 7, 1930, Appointing American Se¬ 
curity and Trust Company Substituted Trustee 
Under the Deed of Trust in Equity Cause Number 
51,379 Was Valid. 

On December 13,1929, when the State Banking Com¬ 
missioner of Maryland was appointed receiver and 
closed the doors of The Southern Maryland Trust 
Company, that Company ceased doing business (R. 
149), and thereby became incapable of acting as Trus¬ 
tee under the Deed of Trust. Section 2 of Article Nine 
of the Deed of Trust provides that in the event that 
the Trustee shall “become incapable of acting when 
and while the services of a Trustee shall be required 
under any provisions hereof, G. Bryan Pitts of Wash¬ 
ington, D. C., shall be, and he is hereby appointed, suc¬ 
cessor trustee in the trust hereby created” (R. 63). 
Therefore, on December 13, 1929, Pitts became Trus¬ 
tee by operation of the Deed of Trust, and became 
vested with the same rights, powers, and duties as if 
he had been named original Trustee in the instrument. 

A . Pitts was the lawful trustee when Equity Cause No. 
51^379 ivas instituted, having become such under 
the provisions of the Deed of Trust. 

The appellants contend that Pitts did not become 
the Successor Trustee with all the rights, powers, and 
duties originally vested in The Southern Maryland 
Trust Company because, they allege, there is noth¬ 
ing in the record showing that the service of a trustee 
were required while the doors of The Southern Mary¬ 
land Trust Company were closed. 
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Part of one section of the Deed of Trust, Which is 
part of the record (R. 19-74), is sufficient to Establish 
that the services of a trustee were required during the 
period from December 13, 1929, to March 26, 1930, 
while The Southern Maryland Trust Company! was in¬ 
capable of acting. Section 1 of Article Two provides 
(R. 32) that beginning on July 6, 1927, the mortgagor 
Company 

* i 

“will deposit with the Trustee on the sixth day of 
each and every month one-twelfth (1/12) of the 
total amount of amortization and one-twelfth 
(1/12) of the interest payments and Federal Taxes 
due for the ensuing year;” 

i 

i 

and that 

i 

“A failure punctually to pay any of said Jmonthly 
payments shall entitle the Trustee in its oWn name 
and as Trustee of an express trust to an immediate 
right of action at law to recover judgment! for the 
amount of such payment, which right of action 
shall be recurrent for every such failure.”! 

The services of a trustee under a Deed of Trust are 
required at all times until the debt secured by the Deed 
of Trust has been paid and the trust released of rec¬ 
ord. The purpose of the insertion in the Deed of Trust 
of the clause “when and while the services of a Trus¬ 
tee shall be required under any provisions hereof” (R. 
63) was to indicate that there was to be no succession 
in the trusteeship after the debt had been paid and the 
trust satisfied. 

The argument of the preceding two paragraphs is 
equally an answer to any claim that the record does 
not disclose that the services of a trustee Were re- 


i 


i 
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quired when American Security and Trust Company 
was appointed. The necessity of having a trustee is 
further demonstrated by the various duties performed 
by American Security and Trust Company shortly 
after its appointment (R. 150). 

B. The procedure prescribed by the Deed of Trust and 
the Code of the District of Columbia was followed 
in Equity Cause No . 51 ^ 379 , in which American 
Security and Trust Company was appointed Sub¬ 
stituted Trustee . 

Section 3 of Article Nine of the Deed of Trust re¬ 
lates to the appointment of new trustees. It provides 
(R. 63): 

“In case at any time any Trustee or successor 
in trust hereunder shall refuse to act, resign or be 
removed, or otherwise become incapable of acting 
then, except as hereinabove otherwise provided, a 
successor or successors may be appointed by the 
holders of a majority in amount of the bonds then 
outstanding by an instrument signed by such bond¬ 
holders and recorded in the offices where this in¬ 
strument shall have been recorded. But in case 
no such appointment shall be made by the bond¬ 
holders within ten (10) days after the occasion 
for such appointment has arisen, a new Trustee 
may at any time thereafter be selected and ap¬ 
pointed by any court of competent jurisdiction in 
the premises, upon the application of the Company 
or of the holder of any of said bonds, and upon 
such notice as such court shall direct or as shall 
be in accordance with the rules and practice of 
such court. Such new trustee, if appointed by 
order of court, shall always be some responsible 
bank or trust company, having a paid-up capital 
and surplus aggregating at least five hundred 
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thousand dollars ($500,000), if there be s4ch bank 
or trust company willing and able to abcept the 
trust upon reasonable and customary terras.” 

Section 3 of Article Nine thus provides that a new 
Trustee may be appointed “upon the application of 
the Company or of the holder of any of said bonds”. 
In Equity Cause No. 51,379 the “Company” did apply 
for the appointment of a new Trustee. Section 6 of 
Article Ten of the Deed of Trust (R. 69) provides that 
whenever reference is made in the Deed of Trust to 
the “Company” it shall apply also to its successors 
and assigns. Properties Investment Corporation, the 
plaintiff in Equity Cause No. 51,379, was the Successor 
of The Rochester Corporation, the “Company!” named 
in the Deed of Trust (R. 149). After the attempted 
resignation of Pitts, more than ten days elapsed be¬ 
fore the Court appointed American Security and Trust 
Company, Trustee, yet during that time the bondhold¬ 
ers took no action to appoint a new Trustee. In fact, 
a large percentage of the bondholders, through the 
Roosevelt and the Miller Committees, participated in 
the litigation seeking the removal of Pitts and the ap¬ 
pointment of a new trustee by the Court (R. 103-104). 
By section 3 of Article Nine the Court had power to 
make the appointment “upon such notice as such court 
shall direct or as shall be in accordance with the rules 
and practice of such court”. In Equity Cuuse No. 
51,379 the Court directed the issuance of 4 rule to 
show cause upon the defendants named therein, includ¬ 
ing Pitts, the existing Trustee, and all the defendants, 
including Pitts, were served with process personally 
(R. 179). | 


i 
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1. Under the Code it was Unnecessary to Give the 

Bondholders Notice in Equity Cause No. 51,379. 

The appellants contend that Sections 538, 534, and 
537 of the Code Of the District of Columbia required 
that notice be given to the bondholders in Equity Cause 
No. 51,379. 

The provisions of the Code were followed with pre¬ 
cision in that case. Section 538 of the Code is directly 
applicable to the situation which was presented in 
Equity Cause No. 51,379. It provides that in case of 
the inability to act of any Trustee named in a Deed 
of Trust to secure a debt, or for any other good cause 
shown, it shall be lawful for “any party interested ,, 
to apply to the court by petition, asking for the ap¬ 
pointment of a new” Trustee, “and a like proceeding 
shall be had” as in the case of the death of a Trustee, 
as directed in Sections 534 and 537, provided that any 
rule to show cause “shall” be served upon the “exist¬ 
ing trustee.” 

The provisions of this section were followed, for the 
debtor, certainly a party in interest, petitioned the 
Court for the appointment of a new Trustee (R. 179). 
The onlv mandate in the section is that the “existing 
trustee” shall be served with a rule to show cause. 
As we have seen, Pitts was the “existing trustee”, 
and he w^as personally served with the rule to show 
cause (R. 179). 

Section 538 also provides that “a like proceeding 
shall be had” as in the case of the death of a Trustee 
as directed in Sections 534 and 537. Those sections 
specify the facts which must be set out in the petition, 
the time that must elapse after the service of the rule 
to show cause, and the general summary nature of the 
proceeding. 
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Section 537 relates to the specific situation pin which 
the Trustee has died, the debt secured by the! Deed of 
Trust has been paid, and the party paying [the debt . 
wishes to obtain a Deed of Release. The Section pro¬ 
vides that it shall not be necessary to name the heirs 
or devisees of the deceased Trustee, but that the Court 
“may” lay a rule to show cause upon the creditor se¬ 
cured by the Deed of Trust, and that if no cause be 
shown and the Court is satisfied the debt has been 

i 

paid, it may appoint a new Trustee to execute a Deed 
of Release. It is, of course, natural and only just in 
such a case, where the proceeding is brought t^> release 
the property from the lien of the Deed of Ti^ust, that 
the creditor should be heard to determine whether the 

i 

debt has actually been paid. 

Section 537, therefore, does not apply to the situa¬ 
tion presented in Equity Cause No. 51,379, fbr it ap¬ 
plies specifically to the situation in which the debt has 
been paid and a Deed of Release is desired. 

It is in Section 534 that the situation is comparable 
to that presented in Equity Cause No. 51,379. This 
Section applies in case the debt secured by the Deed 
of Trust “shall not have been paid”, and provides 
that the Court may lay a rule upon the debtor or 
parties whose property is bound by the Deed of Trust 
unless they shall voluntarily appear. The procedure 
prescribed by this Section was followed in Equity 
Cause No. 51,379, for the debtor was a party to the 
cause, having voluntarily appeared and filed the peti¬ 
tion for the appointment of a new trustee (it 179). 

Sections 538, 534, and 537 have come before this 
Court for interpretation only in the case of 

Marshall v. Kraak , 23 App. D. C. 129 (1904). 


i 

i 
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In that case the creditor brought the proceeding for 
the substitution of a new trustee in place of a trustee 
who had left the District and 'whose whereabouts was 
unknown. The Court held that it was not necessarv 

to 

to notify the absent trustee by publication and that no 
constitutional rights were impaired by not publishing- 
notice. 

On page 131, after stating that Sections 534, 537, 
and 538 provide a summary proceeding for the ap¬ 
pointment of a new^ trustee, the Court said: 

“These sections provide for the filing of a peti¬ 
tion in the court of equity by any party interested 
stating the appropriate facts and asking for such 
appointment; for the issue of a rule thereon to 
show cause wdthin ten days, to be served upon the 
existing trustee, if one there is, and upon the deb¬ 
tor or creditor, as the case may be; and for sum¬ 
mary proceedings thereon to ascertain the exis¬ 
tence of the debt, or its payment, as the case may 
be, and for the appointment of a new trustee for 
the purpose required.” (Italics ours.) 

As we have pointed out, service is to be made upon 
the creditor under Section 537 when the debt has been 
paid and a Deed of Release is requested. Service is to 
be upon the debtor under Section 534 when the debt 
has not been paid . The latter Section is the one ap¬ 
plicable to Equity Cause No. 51,379, for there the debt 
had not been paid. The debtor was a party to the suit 
(R. 179). 

There is no other case in our Court of Appeals con¬ 
struing these sections of the Code. In fact, this pro¬ 
cedure was written into the Code in order to afford 
a simple, effective, and summary means for the orderly 
enforcement of trusts, so that the Court might at all 
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times be able to protect both parties without delay. In 
the case of Marshall v. Kraak, supra, at p. 13l, this 
Court described Sections 534, 537, and 538 as provid¬ 
ing “summary proceedings for the appointment of a 
new trustee to execute the trusts of a mortgage, or 
deed of trust by way of mortgage, or to release the 
same, when a former trustee has died, or has removed 
out of the jurisdiction, or is unable to act, or any! other 
good cause is shown for such appointment . 9 9 The pro¬ 
cedure has been so satisfactory that it has rarely been 
questioned, although it is constantly resorted to jin the 
Court below. 

In the absence of further cases in this Court, we 
turn to the decisions of the United States Supreme 
Court and the State of Maryland for guidance. ; 

Section 97 of Article 16 of the Maryland Code! reads 
as follows: 

i 

i 

I 

‘‘ Where any person dies and leaves real qr per¬ 
sonal property to be sold for the payment ofj debts, 
or other purposes, and shall not appoint any per¬ 
son to sell and convey the same, or if the person 
appointed dies, or neglects or refuses to execute 
such trust, the court, upon the petition of any 
person interested in the sale of such property, may 
appoint a trustee to sell and convey the sanle, and 
apply the money arising from the sale to the pur¬ 
poses intended.” 

The similarity of the procedure prescribed by the 
Section of the Maryland Code just quoted to that of 
the Sections of our Code under discussion is striking. 
Our Code provides that a petition may be filed by 
“any party interested in the execution of such trust”. 
The Maryland Code provides for the filing of aj“peti- 


i 
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tion by any person interested in the sale of such prop¬ 
erty”. 

Whether it was necessary under the Maryland Code 
to name all of the parties interested in the trust was 
passed upon by the Supreme Court of the United States 
in the early case of 

Shriver’s Lessee v. Lynn, 2 Howard 43 (1844). 

In that case the Supreme Court of the United States 
upheld the sale of certain property of a decedent by a 
Trustee appointed by the Court. The Trustee had 
been appointed on the petition of some of the heirs of 
the decedent for the appointment of a trustee to sell 
the property for the benefit of all the heirs as provided 
in the will, the power of the executor named in the will 
having been revoked. Mr. Justice McLean, speaking 
for the Court, said at page 57: 

“An objection is made to these proceedings, in 
limine, on the ground that only a part of the heirs 
interested, united in the application to the chan¬ 
cellor. But this objection is not sustainable. The 
petition was for the benefit of all the heirs, and 
the statute does not require that all shall unite in 
the petition. ‘Any person or persons interested’ 
may apply to the chancellor. Whether applicants 
or not, all the heirs equally participated in the re¬ 
sults of the proceedings, and this is a sufficient an¬ 
swer to any technical objection .” (Italics ours.) 

To the same effect see Kennard vs. Bernard, 98 Md. 
513, 517 (1904); Dorsey v . Thompson, 37 Md. 25, 45-46 
(1872); Fulton v. Harman, 44 Md. 251, 266 (1876); In 
Re Sterling, 68 Misc. 3, 124 N. Y. S. 894 (1910, Sur¬ 
rogate’s Ct, New York County). 
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The Sections of the Code and the above quoted cases, 
it seems to us, are determinative of the question now 
before the Court. 


2. Under the Deed of Trust and by the Rule of the 
Decided Cases the Trustee Represented the 
Bondholders. 


Even granting for the sake of argument the conten¬ 
tion of appellants that it was necessary to ^ive the 
bondholders notice in Equity Cause No. 51,379, under 
the provisions of the Deed of Trust, and under tfhe rule 
set forth in the decided cases, the Trustee was the rep¬ 
resentative of all the bondholders, and notice! to the 
Trustee in Equity Cause No. 51,379 was notice to the 
bondholders. 


Section 6 of Article Eight of the Deed of Trust pro¬ 
vides in part as follows (R. 59): 


“It is covenanted and agreed that in all actions, 
suits, or proceedings, or dealings or transactions 
in any way affecting or relating to this Deed of 
Trust, or to the premises or to the property 
covered by the lien of this Deed of Trust, or any 
part thereof, or to the title thereto, the Trustee 
shall he deemed the representative of th$ bond¬ 
holders, and in no case shall it he necessary to 
notify any bondholder or to make any bondholders 
a party to any action , suit or proceeding for the 
purpose of binding or concluding him.” (Italics 
ours.) 


The rule is well settled that the trustee is the repre¬ 
sentative of the bondholders in legal proceedings. 

In Beals v. Illinois , Missouri and Texas R. R. Co., 


133 U. S. 290, 295 (1890), the Supreme Court of the 
United States said: 


i 

i 

i 
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“Upon the facts thus established, no ground is 
shown for maintaining the bill. The former judg¬ 
ment was rendered by a court of competent juris¬ 
diction, to which not only the railroad company 
that issued the bonds, but the surviving trustee 
under the mortgage made in the name of another 
company to secure the payment of those bonds, 
were made parties. The bondholders were thus 
fully represented in that suit , and bound by the 
decree cancelling and annulling the bonds a?id 
mortgage, unless the decree was f raudulently ob¬ 
tained. ’ ’ (Italics ours.) 

In Shatv v. Railroad Co., 100 U. S. 605, 611 (1879), 
the Court said: 

“The trustee of a railroad mortgage represents 
the bondholders in all legal proceedings carried on 
by him affecting his trust, to which they are not 
actual parties, and whatever binds him, if he acts 
in good faith, binds them.” (Italics ours.) 

See also Kerrison v. Stewart, 93 U. S. 155, 160 
(1876); Palmer v. Bankers’ Trust Co., 12 F. (2d), 747, 
752 (C. C. A. 8th Cir. 1926). 

As the appellants themselves have pointed out, there 
were a great many bondholders owning bonds secured 
by this Deed of Trust. These bondholders, holding in 
the aggregate 3,568 bonds, were scattered throughout 
the United States and in many foreign countries. It 
would have been impossible actually to give each one 
of them any personal notice, and notice by publication 
would have been seen by very few of them. 


I 
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3. Many Bondholders Were Represented by Counsel 

at the Hearing. 

j 

A great many bondholders were actually represented 
in Court by counsel at the hearing of Equity Causes 
i No. 51,379 and No. 51,483 for the appointment df a 
new trustee, which culminated in the appointment of 
American Security and Trust Company (R. 103-164). 
Equity Cause No. 51,483, which was heard by the Court 
together with Equity Cause No. 51,379 (R. 179), was 
brought by a bondholders ’ protective committee j for 
the appointment of a successor trustee, as well as! for 
the appointment of a receiver (R. 103-104). The Roose¬ 
velt Bondholders’ Protective Committee, which is a 
party to the present suit, was permitted to intervene 
as a party defendant in Equity Cause No. 51,483 (R. 
104). Each of these Committees represented a yery 
considerable number of bondholders who owned bc}nds 
secured by the Deed of Trust in question (R. 104). 

We do not believe it can be contended fairly, that 
with two Bondholders’ Protective Committees before 
the Court, each representing a substantial numbet* of 
bondholders, there were not enough bondholders pres¬ 
ent to insure a fair trial. One group of bondholders 
contended that a receiver should be appointed,! the 
other group that a receiver should not be appointed. 
All were agreed upon one thing: that the Court should 
appoint a new Trustee. If appellants’ contention ^ere 
stated in its strongest terms, no more could be £aid 
than that the Court erred in failing to enter a formal 
order consolidating Equity Causes No. 51,379 and! No. 
51,483 for hearing, even though in fact the two cahses 
were heard together, were considered together, jand 
were decided together (R. 179-180). 
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C. The validity of the order of July 7,1930, appointing 
American Security and Trust Company, Substi¬ 
tuted Trustee, is not affected by the fact that 
Southern Maryland Trust Company and the appel¬ 
lant Henry were not made parties to the action in 
which the order was entered . 

Appellants have contended that the appointment of 
American Security and Trust Company was invalid 
because Southern Maryland Trust Company was not 
brought before the Court by the service of process. As 
we have previously shown, when The Southern Mary¬ 
land Trust Company became incapable of acting, Pitts, 
by the operation of Section 2 of Article Nine of the 
Deed of Trust (R. 63) became Trustee, with the same 
rights, powers, and duties as vested originally in The 
Southern Maryland Trust Company. The fact that 
out of The Southern Maryland Trust Company, sev¬ 
eral months after the closing of the doors of that in¬ 
stitution, came a new and substantially different insti¬ 
tution with a smaller capitalization, called Southern 
Maryland Trust Company (R. 149, 71, 98) could not 
affect the trust or the title to the trust estate which 

had automaticallv vested in Pitts three months before. 

* 

The new Southern Maryland Trust Company never 
acquired any rights under the Deed of Trust since it 
did not open for business until after its predecessor 
had ceased to act and Pitts had become Trustee. 

Furthermore, it cannot fairly be contended that the 
Court ignored the rights of Southern Maryland Trust 
Company, for that Company filed an answer in the 
present case, in which it alleged that it had full knowl¬ 
edge of the proceedings in Equity Cause No. 51,379; 
that an officer of the Company, together with the Com- 


i 


j 
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pany’s attorney, held a conference with Chidf Justice 
Wheat regarding this and other matters; ^nd that 
Southern Maryland Trust Company was of the opin¬ 
ion that the best interest of all parties would served 
by Southern Maryland Trust Company’s voluntarily 
withdrawing and relinquishing any claim od right to 
act as Trustee which it might have had undeif the pro¬ 
visions of the Deed of Trust (R. 97). j 

Appellants have also contended that the appoint¬ 
ment of American Security and Trust Company was 
invalid because the appellant Henry was not joined as 
a party in Equity Cause No. 51,379. 

As we have already shown, the provisions of the 
Deed of Trust and the Code of Law of the District of 
Columbia were complied with by serving Pitts, the 
c ‘ existing trustee ’ \ The Court thereby acquired juris¬ 
diction of the trust. Henry was not the Trustee, never 
acted as Trustee, and never claimed to be th4 Trustee 
until long after the sale of the property; anjd it was, 
therefore, unnecessary to serve him with process. 

To support their contention, appellants cite several 
cases to the effect that a Court cannot deal with the 
property interest of an individual without serving him 
with process. Those eases are beside the point, for 
neither the new Southern Maryland Trust Company, 
nor Henry had a property right. Any property right 
The Southern Maryland Trust Company, the original 
Trustee under the Deed of Trust, may have had was 
lost when it became incapable of acting and Pitts be¬ 
came Trustee. Furthermore, neither appellants 
Wright nor Henry could assert any property right The 
Southern Maryland Trust Company might l|ave had, 
for only the Company or those claiming under it could 
assert its property right. 
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It is idle to argue that Henry had a property right 
in view of the decision of this Court in Marshall v. 
Kraak, 23 App. D. C. 129 (1904). In that case, at page 
133, this Court said: 

“* * * the trustee is substantially no more 

than an agent of the mortgagor and mortgagee or 
cestui que trust to carry into effect the contract 
between them, for which purpose and only for 
which purpose he is vested with the legal title 
without beneficial interest therein.” 

If “the trustee is substantially no more than an agent 
* * * without beneficial interest” in the property, 
certainlv Henrv, who at the commencement of the ac- 
tion was not Trustee; and who never became Trus¬ 
tee, but had only an inchoate right to become Trustee 
in the event of certain contingencies, had not even a 
colorable property right. 

1. It was Unnecessary to Join Henry as a Party in 
Equity- Cause No. 51,379, Because Pitts’ At¬ 
tempted Resignation Could not Deprive the 
Court of its Jurisdiction and its Inherent Power 
to Appoint a New Trustee. 

After the Court acquired jurisdiction of the subject 
matter of the trust by service of process on Pitts, the 
existing Trustee, it could not be deprived, by the at¬ 
tempted resignation of Pitts, of its jurisdiction and its 
inherent power to conserve the trust through the ap¬ 
pointment of a new trustee. It is a fundamental rule 
of law that once a Court of Equity has acquired juris¬ 
diction, the subsequent acts of the parties or condi¬ 
tions which come into existence after the commence- 
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ment of the cause cannot oust the Court of jurisdiction. 

In Jefferson Standard Life Ins. Co. vs. Keaton, 292 
Fed. 53, 56 (C. C. A. 4th Cir. 1923). the Courj; said: 

i 

i 

‘‘ Conditions which came into existence ^fter the 
commencement of their causes cannot take from 
the court of equity its jurisdiction if that existed 
upon the facts as they were when the suit was 
instituted.” j 

i 

| 

In American Ass’n. v. Innis, 109 Ky. 595, 60 S. W. 
388 (1901), a suit was brought to enforce a Vendor’s 
lien on land. The defendant filed a cross-bill which 
brought in two other parties and involved th^ title to 
the land. After the case had been prepared, the cross¬ 
bill was withdrawn. The Court (at 60 S. W. 302) said: 

“The whole case had been prepared by bpth sides 
at great labor and expense; and the chancellor, 
having acquired jurisdiction of the parties and 
the subject-matter of the contest, cannot he ousted 
of such jurisdiction by the voluntary dismissal of 
appellants’ cross-bill against appellees, after such 
jurisdiction had fairly attached, on the eve of the 
submission of the case upon the merits.” j 

i 

For other cases to the same effect see Consolidation 
Coal Co. v. Western Maryland Ry. Co., 44 F. j2d) 595, 
596 (Dist. Ct. Md. 1930); New York Life Ins. Co. v. 
Seymour, 45 F. (2d) 47, 49 (C. C. A. 6th Cit. 1930); 
Federal Reserve Bank of Chicago v. Geannoulis, 203 
Iowa 1385, 214 N. W. 576 (1927); Lange v. Afflen, 120 
Ore. 96, 251 Pac. 715 (1926). j 

After the Court had acquired jurisdiction in Equity 
Cause No. 51,379, it had inherent power, irrespective 
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of Pitts’ attempt to resign, to appoint a suitable per¬ 
son or corporation to act as Trustee. 

In Maguire v. City of Macomb , 293 Ill. 441, 127 
N. E. 6S2 (1920), the Court (at 127 N. E. 687) said: 

“One of the oldest heads of chancery jurisdic¬ 
tion is the execution and control of trusts and 
trust funds. Hopkins v. Granger, 52 Ill. 504. * * * 
Where the court obtains jurisdiction by reason of 
the trust it is empowered to determine all ques¬ 
tions that might arise in the progress of the case, 
and to do complete justice.” 

In Hill, Trustees (3rd American Edition), p. 190, the 
learned writer on trustees said: 

“Wherever circumstances render it necessary 
or desirable to appoint new trustees, the Court of 
Chancery in exercise of its inherent jurisdiction 
will interpose upon a proper application, and make 
the appointment.” 

As the Court had jurisdiction of the trust and the 
inherent power to appoint a new trustee, there was no 
necessity of bringing in Henry or additional parties 
to make its order valid. Furthermore, Henry was 
named and served as a party defendant in Equity 
Cause No. 51,483 (R. 179), which was instituted for the 
purpose of having a substituted trustee and a receiver 
appointed (R. 103-104), and which was heard together 
with Equity Cause No. 51,379 by the Chief Justice in 
June, 1930 (R. 179). Henry was represented at the 
hearing of both of the causes by his attorney and had 
every opportunity to be heard. 


2. It was Unnecessary to Join Henry as a Party to 
Equity Cause No. 51,379, Because PitTs was 
Trustee at all Times Until July 7, 1930, When 
American Security and Trust Company was 
Appointed Substituted Trustee. j 

But even granting for the sake of argument that 
Pitts could defeat the jurisdiction of the Court by 
resigning, there is nothing to show that Pitts’ resigna¬ 
tion ever became effective. j 

Section 1 of Article Nine of the Deed of Tri^st pro¬ 
vides in part as follows (R. 62): 

< i Trustee, or its successors in trust, jor any 
other Trustee hereafter appointed, may resign 
and be discharged of the trust hereby created, by 
written notice of such resignation sent by\ regis¬ 
tered mail to the Company; such resignation shall 
take effect thirty (SO) days after the mailing of 
such notice , unless a successor Trustee as herein 

7 l 

provided shall immediately accept and assume the 
office and duties of Trustee hereunder (jltalics 
ours.) 

The Deed of Trust thus provides specifically for the 
manner in which the Trustee may resign, and that is 
by written notice sent by registered mail to th^ Com¬ 
pany. The section also specifies the time at which the 
resignation so made shall become effective. It tyas not 
been shown that Pitts at any time sent written | notice 
of his resignation by registered mail to the Company. 
Appellants, therefore, have not established tlieiij claim 
that Pitts resigned after Equity Cause No. 51,379 was 
instituted, but before American Security and ! Trust 
Company was appointed. 
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The filing of an instrument among the land records 
of the District of Columbia on June 18, 1930, in which 
Pitts undertook to resign as Successor Trustee (R. 
150), did not constitute a resignation under the instru¬ 
ment. Even if it had been shown that Pitts had sent 
his resignation by registered mail to the Company on 
the same date, it could not have become effective until 
after July 7, 1930, the date of the appointment of 
American Security and Trust Company, for the Deed 
of Trust provides specifically that the resignation shall 
become effective thirty days after it is mailed, unless 
a Successor Trustee shall immediately accept and as¬ 
sume the offices and duties of Trustee. There is no 
showing that the appellant Henry so assumed office. 
In fact, the contrary is shown. Pitts was, therefore, 
Trustee at all times until July 7, 1930, when he was 
removed and American Security and Trust Company 
was appointed, and for that reason alone the jurisdic¬ 
tion of the Court was never defeated and there never 
was a time when Henry was, or had a right to be, 
Trustee. 
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POINT n. j 

The Sale of the Hamilton Hotel Property at Public 
Auction by the Trustee to the Highest Bidder, 
Hamilton Hotel Corporation, on March 1, 1932, 
Was Valid and Should Not Be Set Aside. | 

i 

Appellant Wright contends that the sale of the 
Hamilton Hotel property on March 1, 1932, shbuld be 
set aside because of an alleged inadequacy of pitice and 
because of the existing financial depression, j Appel¬ 
lant Henry does not join in these contentions. Appel¬ 
lant Wright has apparently abandoned the contentions 
he made in the Court below that the sale of thb prop¬ 
erty was improperly advertised by the Trustee and 
that the terms of sale were unreasonable and j unjust. 
We, therefore, shall not consider them. 

A . Correction of Appellant 7 s Misstatements of Fact . 

Before considering the arguments made by appel¬ 
lant Wright in his appeal brief based upon inadequacy 
of price and the depression, it first will be necessary to 
correct certain statements made in appellant’s brief, 
which are contrary to the facts brought out I at the 
trial: | 

1. Appellant states that witness “ Bowie fixes the 
valuation of the building itself as of today, at 
$1,000,000, and the land at $448,350, or a tptal of 
$1,448,350” (Appellant’s Brief, 33). This statement 
is inaccurate, as a reading of the testimony of Iphe wit¬ 
ness Bowie will show (R. 175-179), for the witness 
testified that he thought the “sound value” of the 
land and building was $1,000,000 (R. 176). j Under 
cross-examination he testified that the market value of 


i 
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the property would be only about sixty to seventy per 
cent of its “minimum sound value”, $1,000,000 being 
the “minimum sound value” in the opinion of the 
witness (R. 178). 

2. Another error made by the appellant is his state¬ 
ment that “There is practically $100,000 in the Ameri¬ 
can Security & Trust Co. to the credit of this fund 
which went with the building, and, therefore, the 
Roosevelt Committee when it purchased this building, 
instead of paying $529,000, actually paid $529,000 less 
$96,019.15 * * * so that the trustees (sic) actually paid 
for a building, shown by the undisputed evidence (sic) 
in this case to be worth today $1,656,350, for the sum 
of $432,980.85 * * *” (Appellant’s Brief, 33). To 
state the proposition that the cash on hand on Febru¬ 
ary 29, 1932, did not go with the property would seem 
to be unnecessary. The terms of sale include the fol¬ 
lowing plainly worded provision: “Adjustments with 
respect to * * * income from operation of property 
* * * shall be made as of the date of sale.” (R. 77) 
Pursuant to this provision of the advertisement, all 
the accumulated income up to February 29, 1932 is 
held by the Trustee for the benefit of, and will be dis¬ 
tributed to, all the bondholders, including both those 
who deposited their bonds with the Committee and 
those who, like appellant Wright, did not deposit their 
bonds. The highest bid for the property was $529,000 
(R. 151). Exactly this sum the Trustee will require 
the purchaser to pay. 

3. Appellant states that the Report of the Certified 
Public Accountants for the year ending January 31, 
1932, shows that the property earned “ over all operat¬ 
ing charges , including a large general and administra¬ 
tive fee, depreciation, amortization charges, etc., a sum 
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33 

of $121,116.92” (Appellant’s Brief, 34). This state¬ 
ment is also inaccurate. The facts shown by Ithe Re¬ 
port (R. 166) of the Certified Public Accountants are 
that the “ Operating profit available for taxe§, inter¬ 
est and amortization” for the period in question was 
$121,116.92. According to the Report, real estate 
taxes alone for the period were $24,651.36, and 
amortization of the first trust bonds was an additional 
$30,000. The result is that the profit after deducting 
taxes and amortization would be $66,465.36, little more 
than half of $121,116.92. The footnote of the! Report 
shows that no charge was made for depreciation of 
building, furniture or equipment, except depreciation 
on miscellaneous purchases made since the Trustee 
took possession of the property on February 1, 1931. 

4. Appellant states the value of the furniture and 
equipment as being $376,000 and then arrive^ at the 
present valuation of the furniture by depreciating it 
50% (Appellant’s Brief, 33). The only jpossible 
substantiation for this statement was a letter in- 

i 

trodueed by appellant, purporting to show the original 
cost of the furniture ten years before the sale (|R. 175). 
Without any evidence or examination of the furniture, 
the appellant set himself up in his brief, for jthe first 
time, as an expert, and fixed the depreciation at 50%. 
However, we are not concerned with the alleged 
cost of the furniture ten years before the sale iior with 
the appellant’s personal ideas of the rate of deprecia¬ 
tion of hotel furniture, but only with the vahXe of the 
property at the time of the sale . See Parsons p. Little, 
28 App. D. C. 218 (1906), in which this Court! refused 
to set aside a trustee’s sale on the basis of affidavits 
purporting to show the value of the property One year 
before the sale, stating that the affidavits might truly 

i 
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have represented the value of the property a year be¬ 
fore the sale without furnishing the measure of value 
of the property at the time of the sale. 

Whereas the appellant Wright introduced no witness 
to testify as to the value of the furniture and fixtures 
at or about the time of the sale, the appellees offered 
Adam Weschler, who testified that the value of all the 
personal property in the Hamilton Hotel within three 
days of the time of the trial, April 29, 1932, was 
$36,769.63 (R. 189). The witness, who was conceded 
to be an expert by the appellants, testified that he had 
inspected and appraised the furniture and furnishings 
in detail and that much of it was in poor condition, 
while some had depreciated probably ninety per cent 
(R. 189). 

B. The price realized for the property at the Trus¬ 
tee’s sale was commensurate with the value of the 
property . 

The market value of the property—land and build¬ 
ing—within two months following the date of the sale, 
according to the testimony of the appellant’s witness 
Bowie, was between $600,000 and $700,000 (R. 178). 
The market value of the personal property—furniture 
and equipment—wihin two months following the date 
of the sale, according to the witness Weschler, was 
$36,769.63 (R. 189). As the testimony of both wit¬ 
nesses stands uncontradicted, it is to be presumed 
that the testimony of both witnesses on these points 
was acceptable to the appellants. We, therefore, must 
conclude that the market value of the entire property 
within two months of the date of the sale was from 
$637,000 to $737,000. In other words, a property, the 
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market value of which did not exceed $737,000, Isold for 
$529,000, or 12% of the highest market value ifixed by 
the witnesses at the trial. 

It is true that the witness Bowie testified that the 
“sound value’’ of the property was about $1,000,000 
(R. 178). The witness testified on cross-exaihination 
that the “sound value” of $1,000,000 takes into con¬ 
sideration the property’s “possibilities of learning 
power and these possibilities are contingent upon con¬ 
ditions in the future becoming similar to conditions 
which existed very recently in the past (R. 178). 
We are not concerned with such a speculative valua¬ 
tion. Courts have very wisely confined themselves in 
dealing with the adequacy of prices realized at trus¬ 
tees’ and foreclosure sales to the market valiie of the 
properties sold, and have declined to consider ! the pre¬ 
dictions and prophecies of prognosticators wllo would 
attempt to fix values of real property not in relation 
to what those properties would bring if offered for 
sale, but upon what they would bring in boom times, 
and with the idea that boom times are normal times. 
The Court has but one problem to consider, and that 
is whether the price realized at the sale, when com¬ 
pared with the value of the property at the tiihe of the 
sale, was so grossly inadequate as to shock the con- 
science of the Court and to require that the sale be set 
aside. 

Even if the question at issue were the relation of 
the price bid to the replacement cost of the building 
and equipment, less depreciation, plus the valiie of the 
land, there is no inadequacy which would justify setting 
the sale aside. Essex testified that a new building 
similar to the Hamilton Hotel could be constructed 
today (April 29, 1932) for $513,000 (R. 174), and that 
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the original cost of the eqipment was $56,480 (R. 173), 
or a total of $569,480 for a new building and new 
equipment. As the Hamilton Hotel was ten years old 
at the time of the sale, we must deduct depreciation for 
a ten year period. Essex did not testify regarding the 
rate of depreciation, but Bowie testified that he would 
allow three per cent a year for the first ten years, and 
that thereafter hotels depreciate very rapidly (R. 176). 
Deducting depreciation for ten years at three per cent, 
we find that the replacement cost of the building and 
equipment, less depreciation, would be $398,636. Add¬ 
ing this to the sound value of the land (R. 176), 
plus the market value of the furniture and furnishings 
(R. 189), w~e get a total of $883,756. 

Thus, the bid was nearly two-thirds of the replace¬ 
ment cost of the building and equipment, less depre¬ 
ciation, plus the sound value of the land and the 
market value of the furniture. The bid was more than 
one-half of the “sound value ” of the property in good 
times, as fixed by the witness Bowie. It was from 72% 
to 83 % of the market value of the property, as deter¬ 
mined at the trial. 

In the case of Anderson v . White , 2 App. D. C. 408 
(1894), this Court said of a trustee’s sale at which a 
property was sold for 57% to 67% of its appraised 
value (p. 420): 

“There is no great inadequacy of price in the 
sale—certainly not such as to shock the conscience 
or raise a suspicion of unfairness.” 

Then certainly in the present case there is no great 
inadequacy of price. 
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C. Courts have refused to upset sales for inadequacy 
of price unless the value of the property was 
several times the sale price . 

i 

i 

The rule has been established by a long line of cases 
that foreclosure or trustees’ sales will not be |set aside 
for inadequacy of price unless the inadequacy is so 
gross as to shock the conscience or unless there has 
been fraud, bad faith, or unfairness . See Graff am v . 
Burgess, 117 U. S. 180, 192 (1886); Starkweather v. 
Jenner, 27 App. D. C. 348, 357 (1906), affirmed 216 
U. S. 524 (1910). It appears clearly from the cases 
that a price is considered so inadequate as to shock 
the conscience only when the value of the property is 
several times the sale price. 

Many cases may be found in which sales h^ve been 

i 

set aside where there was fraud, bad faith, of unfair¬ 
ness, coupled with inadequacy, but in only a yerv few 
cases have the courts set aside sales for inadequacy 
of price unless fraud, bad faith, or unfairness have 
been present. No case has been found in the qourts of 
the District of Columbia in which a sale has been upset 
for inadequacy of price unaccompanied by fraud or 
bad faith. Only one such case has been founfl in the 

i 

United States Supreme Court. That case is Bdllentyne 
v. Smith , 205 U. S. 285 (1907). Although tjie fore¬ 
closure sale in that case was set aside, the language 
of the Court in reaching its decision is the strongest 
possible argument that the sale of the Hamilton Hotel 
property should not be set aside. The Supreme Court 
said at page 291: 

“Now, in the case before us, the commissioner 
who made the sale reported against its confirma¬ 
tion. It was not confirmed but set aside by the 
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trial court, which found that the evidence was 

overwhelming that the actual value of the property 

was at least seven times the amount of the hid . 

While the testimony is not preserved, it is stated 

by the Supreme Court of the Territory that it was 

claimed that only four years before the sale the 

property cost $7S,000, exclusive of the right of 

way. It was, in fact, bonded less than three years 

before for $50,000. Speaking in general terms, it 

consisted of an electric railwav two and a half 

* 

miles in length, two freight cars, two passenger 
cars, and other appliances for running the railway. 
All this was sold for $1,100. The action of the 
trial court in setting aside the sale was approved 
by the Supreme Court of the Territory. 

“Under the circumstances we think the order 
of the Supreme Court should be sustained. While 
we are disinclined to any action which will impair 
confidence in the stability of judicial sales, yet 
with the concurrence of judicial opinion adverse 
to this sale, considering the amount of property 
sold, the meager sum bid by the purchaser , the 
express finding that the overwhelming testimony 
ivas to the effect that the property was worth at 
least seven times more than the sum bid, and also 
recognizing that the courts ichich have passed 
upon this question are much more familiar with 
the condition of things in Hawaii, and therefore 
more competent to appreciate the significance of 
the transactions attending the sale, we have come 
to the conclusion that it would not be right to re¬ 
verse the riding below and confirm the sale.” 
(Italics ours.) 

Ballentyne v. Smith indicates very clearly that by 
“inadequacy which is so great as to shock the con¬ 
science” the Courts mean inadequacy which results 
when the value of the property is many times the sale 
price, and even in such a case the Supreme Court upset 
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the sale with the greatest reluctance. In the case at 
Bar even the 44 sound value” of the property is at the 

outside not more than twice the amount for vjdiich the 

] 

property was sold. 

Among the many cases in which the counts have 
declined to upset sales for inadequacy of price are 
Starkweather v. Jenner, 27 App. D. C. 348 (1906), 
affd. 216 U. S. 524 (1910); Anderson v. White, 2 App. 
D. C. 408 (1894). 

Public policy is strongly opposed to upsetting fore¬ 
closure or trustees’ sales. At one time in England it 
was the practice in Chancery sales to reopen bidding 
upon an offer to advance the price ten per cent. 
Through this policy of upsetting sales, the advantage 
of open competitive bidding was lost, which caused 
much criticism among the English judges |and led 
Lord Eldon to say that as a result of the practice “half 
of the estates sold by the Court were sacrificed]’. Such 
practices finally made it necessary for Parliament to 
change the rule. See the Sale of Land by Auction Act, 
1867, 30 and 31 Viet. C. 48, sec. 7. See Graff an\ v. Bur¬ 
gess, 117 U. S. 180, at 191 (1886); Ballentyne t|. Smith, 
205 U. S. 285, at 290 (1907). 

| 

i 

D. The sale should not be set aside because of the 

financial depression . 

i 

The appellants contend that it was improper to sell 
the property because of the financial depresdion and 
that the Bondholders’ Committee took advantage of 
the situation to the prejudice of the bondholders whom 
it did not represent. Anderson v. White , 2 App. D. C. 
408 (1894) is decisive of this contention. The case 
arose during the depression which began in 1892, and 
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the Court decided that it could not upset sales because 
of hard times and the scarcitv of money. There, within 
a month after default in payment of a debt secured by 
a deed of trust, the creditor requested the trustee to 
sell the property. The trustee advertised and sold the 
property at a price which the debtor claimed to be in¬ 
adequate. Strenuous argument was made by counsel 
in that case, as it is here, that the sale should be set 
aside because the times were so hard that a proper 
price could not be obtained for the property. The 
Court of Appeals said at page 417: 

“That ‘times are hard/ or ‘money scarce/ or 
the ‘time of year' mi propitious, or that the prop¬ 
erty would likely sell for a great deal more at a 
later period , afford no ground for equitable relief . 
Interference for such causes would be to impair 
the obligation of contracts and to extend the 
guardianship of the courts to those laboring under 
no disability to contract for themselves. More¬ 
over, by interference upon slight foundation to 
prevent hardship to the debtor, one equally as 
great might be brought upon the creditor, who 
might also be the debtor of a third person, and 
thereby suffer even a greater disaster by failure 
to collect the money due him.” (Italics ours.) 

When the bondholders purchased their bonds pur¬ 
suant to the terms of the Deed of Trust here in ques¬ 
tion, they secured the right, as an ultimate remedy in 
the event of default, to have the property sold upon 
the written request of the holders of not less than 
twenty-five per cent in principal amount of the bonds 
(R. 51). In this case, the holders of more than two- 
thirds of the bonds made a written request to the Trus¬ 
tee that the property be sold at public auction (R. 
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150). If the bondholders were denied the righlt to have 
the property sold, the obligations of contract would 
be impaired. 

The appellants are really asking that the Court 
postpone the sale of the property until business condi¬ 
tions improve. However, they can give no indication 
of how long it will be before business conditions will 
so improve that the property will bring moi^e than it 
did at the sale on March 1, 1932. Over a year has 
elapsed since the date of the sale and insteaid of any 
indication that the property would bring more now, 
there is every indication that it would bring ijnuch less 
than it did a year ago. Even the appellant Wright 
must admit that there is no possibility of telling how 
much longer the sale of the property 'would have to be 
delayed before a price which he would deem 'adequate 
could be obtained. 

j 

In connection with his argument relating to the de¬ 
pression, appellant stated that the Roosevelt Com¬ 
mittee took advantage of the situation to the prejudice 

i 

of the non-depositing bondholders. It should be pointed 
out that at the sale of the property, the Committee 
represented the holders of $1,302,700, or! 84% of 
the bonds (R. 148) who had banded together in an 
attempt to protect their interests, and had purchased 
the property at a fair sale, and with competitive 
bidding, for a fair and reasonable price. llhe appel¬ 
lant Wright had full notice of the work of this Com¬ 
mittee, and after many discussions with its representa¬ 
tives (R. 150), had ample opportunity to join the bond¬ 
holders whom he knew were planning to bid for the 
properly in order to protect their interests.! Even at 
the time he instituted this suit, on the day of the sale, 
and even up to the hour of the sale, when ike alleged 
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that the property would be sold at a sacrifice, he could 
have joined the other bondholders. He was in the 
position of saying that times were such that the bond¬ 
holders represented by the Committee were likely to 
get a bargain. Yet he did not wish to join in getting 
the anticipated bargain. 

Appellant has no ground of complaint because other 
bondholders banded together to protect their inter¬ 
ests, for the right of bondholders to join together and 
attempt to protect their interests by buying the prop¬ 
erty at the trustee's or foreclosure sale has been re¬ 
peatedly upheld. 

Starkweather v. Jenner, 216 U. S. 524, 529 
(1910); 

Fidelity Insurance & Safe-Deposit Co . v. Roa¬ 
noke Street Ry. Co., 98 Fed. 475, 479 (1899). 

The appellant stated that the non-depositing bond¬ 
holders will lose eighty cents out of every dollar in¬ 
vested by them in these bonds (Appellant’s Brief, 34). 
In making this statement, the appellant was in error as 
to the amount of the purchase price, and was in error 
as to the size of the bond issue, which was not 
$2,000,000, but $1,550,000. However, even if appel¬ 
lant’s statements were accurate, adequacy of price is 
not to be measured by the amount which the bondhold¬ 
ers will receive upon their investment, for that is de¬ 
termined by the size of the bond issue, which may be, 
and in the case of the Hamilton Hotel was, greatly in 
excess of the market value of the property. 

See Parsons v. Little, 28 App. D. C. 218 (1906); 
Fidelity Insurance <& Safe-Deposit Co. v. Roanoke 
Street Ry. Co., 98 Fed. 475, 477 (1899). 
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POINT III. | 

The Appellants are Barred by Laches Fromj Making 
Complaint Regarding the Appointment of Ameri¬ 
can Security and Trust Company as Substituted 
Trustee. 

I 

Appellants contend that Henry had no knowledge of 
the appointment of American Security and Trhst Com¬ 
pany until after the property was sold (Appellant’s 
Brief, 38) and that Henry, therefore, was not guilty of 
laches. In view of the evidence and sworn statements 
of Henry, it is impossible to give credence to this claim. 

As the record shows, Equity Cause No. 51,379, in 
which American Security and Trust Company was sub¬ 
stituted as Trustee, was heard by Chief Justice Wheat 
in June, 1930, together with Equity Cause No. 51,483 
(R. 179). Henry was served as a party defendant in 
Equity Cause No. 51,483, which was a suit to have a 
substituted trustee and a receiver appointee). for the 
Hamilton Hotel, and was represented at the hearing of 
both causes by his attorney (R. 179). 

We believe that alone is conclusive, but in addition 
we wish to direct the Court’s attention to an| affidavit 
made by Henry in another case (R. 155) and to 
Henry’s testimony under cross-examination! in this 
case, in which Henry admitted that he had “probably 
heard” of the appointment of American Security and 
Trust Company as Trustee, because “It woiuld have 
been common gossip around the financial district.” (R. 
181) 

Henry, who was President of The F. H. Smith Com¬ 
pany when this Deed of Trust was executed Under its 
direction (R. 186), and who was also President of the 
institution which was named as the original Trustee 

i 

j 
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(R. 186), with all the sacred responsibility that the 
word “Trustee” imports, sat idly by while The 
Southern Maryland Trust Company, the original Trus¬ 
tee, was closed, while Pitts, the Successor Trustee, at¬ 
tempted to resign, and while the bondholders them¬ 
selves invoked the power of the courts to conserve the 
property by appointment of a respected trust institu¬ 
tion to act as Trustee under the terms of the Deed of 
Trust. He did not come forward and say that under 
the terms of the instrument, written probably at his 
direction, he would act as Trustee to protect the inter¬ 
ests of the bondholders and to save something from 
the wreckage which the Company of which he was the 
head had wrought. He waited. He saw the Court 
appoint a well known and respected banking and trust 
institution as Substituted Trustee. He saw that insti¬ 
tution obligate itself to pay insurance premiums in 
order to protect the property; he saw it take over and 
manage the property actively; a year after the appoint¬ 
ment of the Substituted Trustee he read in the papers 
that it had managed to accumulate sufficient funds to 
pay a coupon due a year before; he saw the Substituted 
Trustee carefully conserve the property; he saw the 
bondholders make plans for the acquisition of the 
property in an attempt to realize something ultimately 
on their investment; and he saw the Substituted Trus¬ 
tee advertise and sell the property to an organization 
representing the vast majority of the bondholders. 

Then, after having so eloquently disclaimed any in¬ 
terest by his actions, he came into Court and asked the 
Court to set aside the appointment of the Trustee, so 
that he might make the sale of the property and be 
paid for his services (R. 96). Under cross-examina¬ 
tion he said that he did not “recall at the moment just 
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what the services consisted of ” for which he had!asked 
compensation, and then said that he was never per¬ 
mitted to act as Successor Trustee (R. 185). In! other 
words, it is a dollars and cents proposition with the 
former President of The F. H. Smith Company, who 
came back again to assert his 44 right’’ to act asj Trus¬ 
tee and to take additional toll from the bondholders. 

Surely under the definition of laches in the; cases 
cited by the appellants, this Court will not permit the 
appellant Henry to come in and assert a right which 
does not exist, in order to secure compensation for 
services which he did not render and for services for 
which the bondholders have already paid American 
Security and Trust Company. The Supreme i Court 
said in Speidel v. Henrici, 120 U. S. 377, 387 (18^7): 

j 

| 

i 

“ Nothing can call forth this court into activity, 
but conscience, good faith and reasonable dili¬ 
gence ; where these are wanting, the court |s pas¬ 
sive, and does nothing.” 

i 

The case of Smith v. Gotwals, et al., Commissioners, 
60 Wash. Law Reporter, 871 (1932), cited by the ap¬ 
pellants, has no application to the situation hete pre¬ 
sented. That case dealt entirely with the interpreta¬ 
tion of a statute requiring that the Commissioners give 
the taxpayer notice by registered mail of an Assess¬ 
ment against his property. The Commissioner^ failed 
to give the statutory notice and after having the failure 
called to their attention, did not correct it. It \s suffi¬ 
cient to point out that in the case at Bar the statutory 
requirements were strictly complied with afid that 
requisite notice was given to all parties. j 

It appears that the appellant Wright was in no 
better position than the appellant Henry, to co^xe into 
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an Equity Court, at 2:10 P. M. on March 1, 1932, one 
hour and fifty minutes before the sale of the Hamilton 
Hotel property was scheduled to take place, with the 
prayer that the appointment of American Security and 
Trust Company as Successor Trustee be set aside and 
the sale enjoined. Appellant Wright argues in his brief 
that he was not guilty of laches because “there is no 
evidence to show indeed the plaintiff solemnly asserts 
that he had no knowledge of the circumstances of any 
such appointment until he actually employed counsel 
and there has been no change in the status of the 
parties between the date of knowledge and the date of 
the filing of the suit.” (Appellant’s Brief, 38. Italics 
ours.) 

But this solemn assertion is contrary to a stipula¬ 
tion (R. 149) entered into by the appellant Wright 
before the trial in the Court below, in which, with 
even greater solemnity, he asserted that he 

“has had knowledge that American Security and 
Trust Company was acting as Trustee under the 
aforementioned Deed of Trust dated July 6, 1927 
since the 15th day of June, 1931, upon which date, 
pursuant to written notice thereof given by mail 
and by public advertisement in the newspapers 
by American Security and Trust Company, the 
plaintiff presented for payment, and accepted the 
payment of interest due July 6, 1930 on one six 
and one-half per cent Gold Coupon Bond of The 
Rochester Corporation in the principal amount of 
Five Hundred Dollars ($500), said bond being 
No. 2922.” (Italics ours.) 

The appellant Wright further stipulated with the de¬ 
fendants that he 
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“made frequent personal calls upon an I officer of 
American Security and Trust Company and also 
made frequent personal calls at the office main¬ 
tained by the Roosevelt Committee in Washing¬ 
ton, at which times he discussed, among other 
bonds, the bond which he held on the Hamilton 
Hotel.’ ’ 

i 

At least as early, therefore, as June 15,1931, Wright 
knew that American Security and Trust Company was 
acting as Trustee under the Deed of Trust. Yet 
Wright waited all during the time that that careful 
banking institution, relying on its appointment, oper- 
ated the property, thereby accepting the responsibility 
of paying out large sums of back interest, and pledging 
its credit by making itself responsible forj payment 
of charges incurred in the operation of the property. 
On June 15, 1931, when he accepted payment from 
American Security and Trust Company of t|ie coupon 
due July 6, 1930, Wright gave no indicatioii that he 
questioned the appointment of the Substituted Trustee. 
He was ready and willing to accept the benefits Ameri¬ 
can Security and Trust Company obtained fof him. By 
his action Wright gave the Trustee and the other 
bondholders every assurance that he did not! object to 
the appointment of the Trustee. He did nothing while 
the other bondholders were, as he knew, incurring 
necessary expenses and putting themselves |n a posi¬ 
tion to buy the property, nor did he take ajny action 
while the property was being advertised forj sale. 

Re waited until the day of the sale itself aijid then he 
instituted this collateral proceeding, in wlpch he at¬ 
tempted to have the order apointing American Security 
and Trust Company, Trustee, declared vdid. Cer¬ 
tainly if there has been no change in the position of 
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American Security and Trust Company and the bond¬ 
holders, words have lost their meaning. 

As the Supreme Court said in Townsend v. Vander- 
werker, 160 XL S. 171, 186 (1895): 

“The question of laches does not depend, as 
does the statute of limitation, upon the fact that a 
certain definite time has elapsed since the cause of 
action accrued, hut ivhether, under all the circum¬ 
stances of the particular case, plaintiff is charge¬ 
able icith a want of due diligence in failing to in¬ 
stitute proceedings before he did.” (Italics ours.) 

See also Schickler v. Washington Brewery Co., 33 
App. D. C. 35 (1909). 

The case at Bar presents a situation in which both 
appellants have been guilty of such laches that a court 
of equity should not afford its remedy to them in order 
to enable them to cause severe hardship and loss to the 
holders of $1,549,500 in principal amount of bonds. 

POINT IV. 

A Court of Equity Should not Afford its Remedies to 
the Appellants Because of the Nature of Their In¬ 
terests and Because Nothing Would be Gained by 
Granting Them the Relief Asked. 

The appellant Wright in his brief states that al¬ 
though he owns one $500 bond of the total issue of 
$1,550,000, the bill was filed on behalf of himself and 
others who might wish to join. It is significant that no 
others have joined him, and to the present time no ob¬ 
jections to the consummation of this sale have been 
heard from any other bondholders. It is significant 
that the only objections to the appointment of American 
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Security and Trust Company and the sale of the 
property come from one bondholder who holds three 
one-hundredths of one per cent of the bond issue, and 
from Samuel J. Henry, the former President of the 
Company which sold these bonds to the public, who 
comes back after the property has been solcf to the 
holders of 84% of the bonds, and asks that he be al¬ 
lowed to sell the property and receive compensation 
therefor. 

Cases of this kind have not infrequently occurred. 
Reorganizations of defaulted railroad and other prop¬ 
erties, in which a great number of individual security 
holders were interested, have been before the courts on 
numerous occasions. The courts have wisely recog¬ 
nized that it is, humanly speaking, impossible! to plan 
reorganizations which will be entirely acceptable to 
every security holder, and have followed the principle 
of working the “greatest good to the greatest number” 
when asked to set aside forclosure sales brought about 
by the security holders for their own protection. 

In Shaw v . Railroad Co., 100 U. S. 605, 611! (1879), 
the Court said: 

i 

i 

. i 

“To allow a small minority of bondholders, 
representing a comparatively insignificant amount 
of the mortgage debt, in the absence of any pre¬ 
tense even of fraud or unfairness, to defeat the 
wishes of such an overwhelming majority of those 
associated with them in the benefits of their com¬ 
mon security, would be to ignore entirely! the re¬ 
lation which bondholders, secured by a jrailroad 
mortgage, bear to each other.” (Italics burs.) 


i 

i 

i 

i 


! 

i 
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If the appellant were successful in having the ap¬ 
pointment of American Security and Trust Company 
declared void, the only thing gained 'would be to have 
the property resold. Instead of the property’s bring¬ 
ing as much as it did March 1,1932, there is every prob¬ 
ability that it would bring less. It is, therefore, diffi¬ 
cult to see what possible benefit would accrue to Wright 
if the appointment of the Substituted Trustee were 
declared void and the sale set aside. In such circum¬ 
stances, under the doctrine set forth in Foster v. Mans¬ 
field, Coldwater and Lake Michigan R . R. Co ., 146 
U. S. 88 (1892) the Court should affirm the decision of 
the Court below. In that case the court said at page 
101 : 


“A court of equity is not called upon to do a 

vain thing. It will not entertain a bill simply to 

vindicate an abstract principle of justice or to 

compel the defendants to buy their peace, and if 

it appear that the parties really in interest are 

content that the decree shall stand, it should not 

be set aside at the suit of one who could not pos- 

siblv obtain a benefit from such action.” 

%> 

See to the same effect Butler v. Indian Protective 
Association, 34 App. D. C. 284, 292 (1910). 



It is respectfully submitted that the decre^ of the 
lower Court should be affirmed and the appbal dis¬ 


missed. 
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